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Director’s foreword
Sustainable regional development is a priority for the Australian, Western Australian, Northern
Territory and Queensland governments. In 2015 the Australian Government released the ‘Our
North, Our Future: White Paper on Developing Northern Australia’ and the Agricultural
Competitiveness White Paper, both of which highlighted the opportunity for northern Australia’s
land and water resources to enable regional development.
Sustainable regional development requires knowledge of the scale, nature, location and
distribution of the likely environmental, social and economic opportunities and risks of any
proposed development. Especially where resource use is contested, this knowledge informs the
consultation and planning that underpins the resource security required to unlock investment.
The Australian Government commissioned CSIRO to complete the Northern Australia Water
Resource Assessment (the Assessment). In collaboration with the governments of Western
Australia, Northern Territory and Queensland, they respectively identified three priority areas for
investigation: the Fitzroy, Darwin and Mitchell catchments.
In response, CSIRO accessed expertise from across Australia to provide data and insight to support
consideration of the use of land and water resources for development in each of these regions.
While the Assessment focuses mainly on the potential for agriculture and aquaculture, the
detailed information provided on land and water resources, their potential uses and the impacts
of those uses are relevant to a wider range of development and other interests.

Chris Chilcott
Project Director
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Preface
The Northern Australia Water Resource Assessment (the Assessment) provides a comprehensive
and integrated evaluation of the feasibility, economic viability and sustainability of water and
agricultural development in three priority regions shown in Preface Figure 1:
• Fitzroy catchment in Western Australia
• Darwin catchments (Adelaide, Finniss, Mary and Wildman) in the Northern Territory
• Mitchell catchment in Queensland.
For each of the three regions, the Assessment:
• evaluates the soil and water resources
• identifies and evaluates water capture and storage options
• identifies and tests the commercial viability of irrigated agricultural and aquaculture
opportunities
• assesses potential environmental, social and economic impacts and risks of water resource and
irrigation development.

Preface Figure 1 Map of Australia showing the three study areas comprising the Assessment area
Northern Australia defined as that part of Australia north of the Tropic of Capricorn. Murray–Darling Basin and major
irrigation areas and large dams (>500 GL capacity) in Australia shown for context.
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While agricultural and aquacultural developments are the primary focus of the Assessment, it also
considers opportunities for and intersections between other types of water-dependent
development. For example, the Assessment explores the nature, scale, location and impacts of
developments relating to industrial and urban development and aquaculture, in relevant locations.
The Assessment was designed to inform consideration of development, not to enable any
particular development to occur. As such, the Assessment informs – but does not seek to replace –
existing planning, regulatory or approval processes. Importantly, the Assessment did not assume a
given policy or regulatory environment. As policy and regulations can change, this enables the
results to be applied to the widest range of uses for the longest possible time frame.
It was not the intention – and nor was it possible – for the Assessment to generate new
information on all topics related to water and irrigation development in northern Australia. Topics
not directly examined in the Assessment (e.g. impacts of irrigation development on terrestrial
ecology) are discussed with reference to and in the context of the existing literature.
Assessment reporting structure
Development opportunities and their impacts are frequently highly interdependent and,
consequently, so is the research undertaken through this Assessment. While each report may be
read as a stand-alone document, the suite of reports most reliably informs discussion and decision
concerning regional development when read as a whole.
The Assessment has produced a series of cascading reports and information products:
• Technical reports, which present scientific work at a level of detail sufficient for technical and
scientific experts to reproduce the work. Each of the ten activities (outlined below) has one or
more corresponding technical reports.
• Catchment reports for each catchment that synthesise key material from the technical reports,
providing well-informed (but not necessarily scientifically trained) readers with the information
required to make decisions about the opportunities, costs and benefits associated with irrigated
agriculture and other development options.
• Summary reports for each catchment that provide a summary and narrative for a general public
audience in plain English.
• Factsheets for each catchment that provide key findings for a general public audience in the
shortest possible format.
The Assessment has also developed online information products to enable the reader to better
access information that is not readily available in a static form. All of these reports, information
tools and data products are available online at http://www.csiro.au/NAWRA. The website provides
readers with a communications suite including factsheets, multimedia content, FAQs, reports and
links to other related sites, particularly about other research in northern Australia.
Functionally, the Assessment adopted an activities-based approach (reflected in the content and
structure of the outputs and products), comprising ten activity groups; each contributes its part to
create a cohesive picture of regional development opportunities, costs and benefits. Preface
Figure 2 illustrates the high-level links between the ten activities and the general flow of
information in the Assessment.
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Preface Figure 2 Schematic diagram illustrating high-level linkages between the ten activities (blue boxes)
Activity boxes that contain multiple compartments indicate key sub-activities. This report is a technical report. The red
oval indicates the primary activity (or activities) that contributed to this report.
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Executive summary
The Assessment examined the feasibility, economic viability and sustainability of water and
agricultural development in three study areas: the Fitzroy (WA), Darwin (NT) and Mitchell
(Queensland) catchments. The Assessment uses ‘Darwin catchments’ as a collective term to
describe the catchments of four northerly-draining rivers: the Finniss, Adelaide, Mary and
Wildman Rivers. One of the ten activities within the Assessment included research investigating
Indigenous water values, rights and interests in all three study areas, Indigenous perspectives on
natural resource development generally, and local Indigenous development opportunities and
objectives. This activity addresses the existing information needs with respect to Indigenous water
issues in the Assessment area to provide foundations for further community and government
planning and decision making. This technical report presents the results of this activity for the
Darwin catchments.
Indigenous people desire to participate in sustainable economic activity in northern Australia.
They wish to be engaged early and continuously in the development of options for future activity,
rather than be consulted about already formed proposals. This report provides a regionallyspecific assessment designed to assist non-Indigenous decision makers in understanding general
Indigenous valuations of water, wider connections to country, and the rights and interests
attached to those. It highlights likely issues to be raised in future discussions with Indigenous
groups about development proposals, community planning, and Indigenous business objectives.
The report also assists Indigenous decision makers (local, regional and national) in understanding
the specific residential, ownership, natural and cultural resource management, and development
issues for Indigenous people associated with the Darwin catchments.
This activity within the Assessment focused on highlighting key conceptual issues and principles
with respect to Indigenous people, as well as generating a representative set of Indigenous water
values, rights and interests. It focused on data gathering and individual consultations. It did not
attempt to conduct community-based planning or to identify formal Indigenous group positions on
any of the matters raised. However, it does provide firm foundations for such processes to occur
in the future. The ‘ground up’ approach of initial individual engagement provided foundations for
a novel and significant inter-group conversation held at the end of the activity. This activity also
contributes significant additional material to the relatively small amount which currently exists
about Indigenous perspectives on agricultural development. The research outputs from the
activity represent a scoping analysis, but correlation with other studies suggests that the general
issues, principles and responses outlined within constitute a reliable initial guide. Summaries of
the material in this report are also included in the Darwin catchments report for the entire
Assessment.
The research approach for the activity was adopted partly due to the geographic context, scope
and time frame of the Assessment. There are variations in the amount of research work
concerning Indigenous people and their interests across the Darwin catchments. Across the study
area, the Indigenous population is also dispersed with significant variations in:
• residential patterns
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• existence, location and stability of local Indigenous group corporations
• native title or land rights status
• degree of Indigenous engagement in catchment management.
The report contains seven main sections and four appendices. To frame the research, the
introduction describes some key concepts and principles as they relate to Indigenous Australians.
These include Indigenous perspectives on engagement, ‘culture’, ‘country’, ‘values, rights and
interests’ and understandings of ‘development’. Particularly important to note is the way that
‘values, rights and interests’ encompasses both formally recognised rights but also a broader
range of attributes that are important to Indigenous people. These concepts are provided in
Section 1 and form the contextual frame for this research.
Key geographic information about the Darwin catchments, as well as the methods for the
Indigenous activity are provided in Section 2. The research approach was primarily based on faceto-face interviews with senior members of the significant Indigenous groups of the upper regions
of the Darwin catchments – the Mak Mak Marranunggu, Kungarakan, Warai, Limilngan-Wulna,
and Minitja. The lower catchments associated with the Larrakia people and with Darwin city itself
were not included in the scope of this part of the Assessment. Further research with Larrakia
people would be needed to determine Larrakia views of water and irrigated agricultural
development.
Indigenous people have lived in Australia for many thousands of years, developing strong
connections to important places and significant knowledge of the wider landscape. The violence
and dispossession that occurred during European colonisation had deep and ongoing effects on
both individual Indigenous people and the cultures and societies they were part of. Many areas
within the Darwin catchments remain relatively under-populated by Indigenous people because of
this history. Nevertheless, Indigenous people and the groups they belong to have a range of
landholdings, native title applications, and land use agreements. These holdings are an important
focus for discussions about water and about sustainable development in the Darwin catchments.
Indigenous objectives combine economic viability and sustainability with a range of wider social,
cultural and environmental goals, including care for the country, respect for the knowledge and
authority of elders, collective governance arrangements, and meaningful employment for young
people.
In Section 4, participants in the Activity provided crucial framing information about Indigenous
culture, country, and people. This included comments about the significance of ancestral and
religious beliefs (often known colloquially as the Dreaming), camping, hunting and fishing, the
importance of recognition and ownership (including native title), group boundaries, and access to
traditional lands. Particular obligations to past and future generations to care for the country
properly are identified, and these are complemented by spatial responsibilities to near neighbours
and downstream groups. In terms of conservation and land management, the role of Indigenous
knowledge in effective management and the growing significance of formal Indigenous roles in
natural and cultural resource management are important issues. Indigenous ownership principles
relevant to non-Indigenous activities on Indigenous lands are also noted, encompassing
consultation, consent, compliance, and compensation.
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The overall importance of water is demonstrated by clear statements from the research
participants. Water-planning activities are concentrated in the area immediately surrounding
Darwin and as a consequence, there is relatively limited means for Indigenous knowledge of water
to be expressed in public policy and planning. Key water issues for Indigenous people in the
Darwin catchments include:
• ensuring enough water and of sufficient quality to maintain healthy landscapes (environmental
flows) and sustain cultural resources and practices
• having access to water sites
• maintaining adequate supplies for human consumption
• securing sufficient water reserves for current and future economic activity
• deriving benefits from water development and water use.
Indigenous interests in water were not recognised in law until changes in water law and policy in
the early 1990s through native title and reforms to state and territory water statutes. In principle,
native title to land applies similarly to water, however, common law does not recognise exclusive
possession of native title rights and interests to waters. Only non-exclusive native title possession
to access and use water can exist. These legal constraints are reflected in limited Indigenous roles
in water planning, and partly as a consequence, Indigenous knowledge of formal government-led
water planning in the area is relatively low. Recent initiatives by the Northern Territory
Government are aimed at increasing Indigenous participation in that process.
Indigenous people are less likely to benefit from large development projects, and are particularly
vulnerable when there are negative social, cultural, and environmental impacts. This affects
Indigenous estimations of the risks associated with development. The report identifies cultural
heritage impacts from development as a significant issue. This includes ongoing damage to known
existing sites and critical information needs with respect to the heritage values of less well-known
areas of traditional lands now potentially subject to development proposals.
Amongst Indigenous participants in the activity, if water development were to occur, the general
trend from most favourable to least favourable forms of development was found to be: flood
harvesting into smaller, offstream storages; sustainable bore and groundwater extraction; smaller
instream dams in side tributaries or ancillary branches; and large instream dams in the river
channels. A combination of supply options was considered to be advantageous, but large instream
dams were consistently rejected by research participants. This list is indicative rather than
definitive, and new information may alter individual and collective perceptions of which options
are considered more or less favourable.
With respect to Indigenous objectives and development planning, four primary interrelated
development goals are identified:
• greater ownership of and/or management control over traditional lands
• retention of Indigenous people in the region and the resettlement by Indigenous Traditional
Owners of their country in areas that have been historically depopulated
• improvements in the overall social and economic status of Indigenous people
• protection, strengthening and inter-generational sharing of knowledge and resources
• the development of new enterprises and businesses
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The key issues affecting these goals include: the social, economic and institutional investment in
existing residential locations; land ownership and local recognition in the Darwin catchments;
employment and training opportunities; inter-generational skill sharing and relocation adjustment
issues for younger people; and access to social services. There are clear relationships between
land ownership, retention/resettlement aspirations, and business development possibilities.
The activity research findings highlight the importance of group or community-based planning
processes to assist Indigenous people in prioritising desirable options for their own natural and
cultural resource management and development. Such planning will also assist in further
interactions and negotiations with government and developers. In relation to wider development,
group or community-based planning can assist communities to prioritise options for development.
These can include initiatives such as establishing or improving residential options on traditional
lands, value-adding to existing business activities, establishing or strengthening local corporations,
establishing and/or expanding Indigenous ranger programs, establishing stand-alone Indigenous
businesses, building partnerships with non-Indigenous businesses, and focusing on employment
and training outcomes. All of these were objectives which emerged during the research, but which
different groups may prioritise in different ways.
Indigenous people in the Darwin catchments possess valuable natural and cultural assets and
represent a significant potential labour force, but collectively lack business development skills and
expertise. Partnerships can address this gap, but there is a need to improve the opportunities for
business to understand and invest in Indigenous people and lands in the Darwin catchments. The
following actions can assist this process:
• The investigation of the full range of potential business activities and options.
• The production of group and/or catchment prospectuses to coordinate and define collective
Indigenous assets and opportunities and to aid communication with potential investors.
• Further information and training for Indigenous people about the opportunities and constraints
of partnerships with private industry, including effective leveraging of Indigenous resource
rights.
• Targeted non-Indigenous community training regarding partnerships with Indigenous people,
including models for shared-benefit agreements and partnership arrangements.
• Creating incentives for Indigenous involvement in new development initiatives.
• Training for younger Indigenous people about career planning as well as formal job skills.
Indigenous development objectives, and Indigenous development partnerships, are best
progressed through locally specific, group and community-based planning and prioritisation
processes that are nested in a system of regional coordination. Indigenous people strongly wish to
participate in sustainable economic activity in northern Australia. A range of private interests
underpinned by government endorsement, enablement, and strategic investment is the most
likely outcome, indicating the significance of engaging across sectors. Indigenous people can also
act as a substantial enabler of appropriate development, and seek to be engaged early and
continuously in defining development pathways and options.
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Introduction

1.1

Research context

Indigenous Australians have consistently sought sustainable inter-generational social and
economic opportunities for themselves and their communities. Through mechanisms such as
native title and land restitution schemes, they also have growing levels of formal recognition over
the nation’s natural resources, particularly in northern Australia. Key Indigenous development
objectives have been articulated in Indigenous-driven initiatives and documents (NAILSMA, 2012;
2013) and Indigenous leaders have also sought to have Indigenous values, rights, interests and
development objectives acknowledged in wider development initiatives and planning processes.
These include recent government White Papers focused on the development of northern Australia
and agricultural competitiveness (Australian Government, 2015; 2016). The creation in late 2017
of an Indigenous Reference Group to inform Australian Government approaches to northern
development reflects ongoing needs for improved recognition and understanding of the potential
role that Indigenous people can play in future successful development initiatives. Reflecting these
circumstances, the Assessment included a survey of Indigenous values, rights, interests and
development objectives across each of the nominated catchments. This report outlines the results
of this activity of the Assessment for the Darwin catchments.

1.2

Scope for the NAWRA Indigenous activity

The scope for this activity was based on previous experience of catchment-scale studies of the
implications for Indigenous people of water and agricultural development (Barber, 2013). This
draft scope was progressively refined as investigations were undertaken and further information
about local circumstances in each of the three study areas within the Assessment was obtained.
The final scope for the Indigenous activity for the Darwin catchments were that it investigate and
report on:
• General principles and issues for understanding Indigenous interests in water and agricultural
development.
• The context for contemporary Indigenous residence in, and connections to, the Darwin
catchments.
• Key contemporary Indigenous groups and organisational arrangements.
• Indigenous values associated with water and riparian landscapes in the Darwin catchments.
• Indigenous water rights and interests recognised in policy and legislation.
• Potential cultural heritage issues associated with water and agricultural development.
• Indigenous needs and objectives in relation to water planning and catchment management.
• Indigenous needs and objectives in relation to water and agricultural development.
• Additional steps which may facilitate positive Indigenous participation in future development
and lower the barriers to investment in such development.
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The scope was used to guide the research process and the content of the current report.
At the commencement of the Assessment, the development possibilities within the Darwin
catchments were provisional, exploratory and geographically unspecified. All of the activities in
the Assessment were required to be conducted simultaneously, with the results not to be released
publicly until the end date of the project, and the Assessment was not itself recommending
particular development pathways. This meant that it was not appropriate to simplify the scope for
the activity by reducing the research scale to discrete locations or groups within the Darwin
catchments, as any locations chosen may have subsequently emerged as more or less favourable
for development. Preliminary assessments of water storage and soil potential provided some
focus to the activity, but these were general and provisional, so it remained vital that a generalised
cross-catchment approach was adopted.
The overall time-frame for the Assessment meant that any cross-catchment study needed to be a
‘rapid response’ scoping assessment of Indigenous water values, rights and interests. This
approach focuses on participation by key individual research participants from the relevant groups
to generate a representative set of issues and perspectives. It has been used previously by the
lead researcher (Barber, 2013; Barber and Jackson, 2011b; 2011b) and the data generated can be
taken as appropriate markers of issues that are relevant to the Darwin catchments as a whole.
Such an approach also limits the time and resource investment in the project required by any one
individual or group involved, an important fact in a situation where development possibilities
remain unfinalised. It is also useful in circumstances where groups are geographically dispersed
and/or where there are significant social fractures that would make collective processes about
potentially controversial development topics challenging to pursue. The ‘ground up’ approach of
initial individual engagement provided foundations for an unprecedented inter-group and intercatchment collective discussion at the end of the activity. However, it is important to note that
although the process undertaken provides foundations for wider group-based consultation and
planning processes, it cannot substitute for them. The research conducted indicates that such
group and community-based planning and business development processes will be crucial to
further progress with respect to Indigenous people and water and agricultural development
proposals in the Darwin catchments.
The report is intended to reach an audience beyond the formal client (including governments,
local Indigenous elders and leaders, and the general public). Given that, the report provides a
regionally-specific assessment designed to assist non-Indigenous decision makers in understanding
general Indigenous valuations of water, wider connections to country, and the rights and interests
attached to those. It highlights likely issues to be raised in future discussions with Indigenous
groups about community planning, development proposals and Indigenous business aspirations.
The report also assists Indigenous decision makers (local, regional and national) in understanding
the specific residential, ownership, natural and cultural resource management, and development
issues for Indigenous people associated with the Darwin catchments.
The recent attention given by the Australian Government to development in northern Australia
has been welcomed by key Indigenous forums and leaders, but concerns about the pathways
adopted to achieve that development have also been expressed (NAILSMA, 2012; 2013).
Indigenous people have clear preferences about the processes adopted to achieve development,
as well as about the types of development desired. Particular developments are judged based on a
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range of criteria in addition to economic viability. These include the timing and level of Indigenous
consultation, Indigenous roles in project oversight and governance, opportunities for Indigenous
participation and partnership, potential social and environmental impacts, and economic
development-related opportunities. Further consideration of the nature of Indigenous
‘engagement’ in development that can shape these outcomes is provided below.

Figure 1-1 Mary River Billabong

1.3

Indigenous engagement and stakeholder consultation

Greater recognition of Indigenous people and of their values, rights and interests in natural
resources has led to a greater emphasis on engagement by both the public and private sectors.
However, what is meant by engagement can vary considerably. Confusion about that term can
significantly affect both the intended process and the likelihood of a successful outcome. There
are a number of ways of conceptualising the nature of engagement processes (Hill et al., 2012)
and it is important for all parties to consider what forms of Indigenous ‘engagement’ are
appropriate. With respect to water and agricultural development in the Darwin catchments and
elsewhere, two key issues are highlighted here: understandings of ‘engagement’, and issues of
stakeholder consultation.
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1.3.1

INTERPRETATIONS OF INDIGENOUS ENGAGEMENT

To demonstrate how the term ‘engagement’ varies, the list below highlights some key ways in
which it can be understood by different actors. The categories are presented in increasing order of
Indigenous involvement:
• Consultation – a frequently adopted term, often used interchangeably with ‘engagement’.
Consultation can be a formal requirement in legislation and policy, including native title. In
Indigenous communities, consultation about the development of natural resources is expected
to be an extended dialogue that begins very early in the process of proposal development. This
provides time and scope for learning about and suggesting modifications to any proposal.
However, consultation can often be understood by others as the provision of limited
information for a short period about a proposal that has already been conceived and developed
elsewhere without prior contact. Engagement can be understood as consultation, which in turn
can be understood in a range of ways. The further categories of engagement listed below rely on
some level of consultation to be effective – basic consultation is a pre-condition.
• Consent – consent implies that, following such a period of consultation, a right to refuse exists
and may be exercised. In Indigenous contexts, the power to formally withhold development
permission is restricted to limited areas, but engagement processes may nevertheless involve a
combination of consultation and consent. Indigenous Australians particularly require that
consent is free, prior, and informed. Obtaining such consent may require a range of additional
categories of engagement beyond consultation. Some key ones are noted below.
• Participation – following consent, active participation can take a number of forms. Participation
may involve a potentially significant cost as consultation processes take time, resources and
attention away from other important issues, yet participation can also result in direct benefits
such as knowledge enhancement, training, and employment programs. Benefits may involve a
single, one-off transfer of financial or other resources disconnected to the development itself – a
benefit without active participation – but engagement as direct participation has been a popular
model in recent natural resource development initiatives.
• Partnership – one potential constraint to the acceptance and popularity of participation is where
control over that participation rests. Partnership implies shared responsibility and authority, and
for that reason is often the model of participation preferred by Indigenous people. Partnership
can be both a part of effective engagement about resource development and a consequence of
it.
• Control – the strongest form of engagement from an Indigenous perspective is when control
over both the engagement process and the outcome rests with Indigenous people themselves.
Control over consultation and consent processes regarding resource development, over the
operations associated with resource extraction, and over the benefits accrued from such
developments, remains an important objective for Indigenous people across Australia.
Indigenous control over actual resource development may be a step beyond what is commonly
considered as Indigenous engagement, but at the very least it is important to consider how
control over the engagement process is distributed.
It is important to be clear about what is meant by ‘Indigenous engagement’ when it is taken to be
a necessary component of natural resource management (NRM) and natural resource
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development processes. The above list is not comprehensive, but it indicates how the term can be
understood in different ways, and often a number of engagement pathways exist in a given
catchment or region. Without clarity about the meaning of the term, one party to any engagement
may believe that the process of ‘engagement’ has been sufficient, while another may believe that
the process has barely begun or is being undertaken on inadequate or improper foundations and
cannot succeed (Hill et al., 2012). Identifying any significant difference in perspective about what
constitutes appropriate engagement is an important first step in understanding what kind of
agreed compromise position is required.
The Assessment itself is a large, Australian Government-driven initiative grounded in strategic
priorities developed at high levels (Australian Government, 2015; 2016). Following the
commencement of the activity, every effort was made to ensure effective Indigenous consultation
and free, prior, and informed consent, followed by participation and agreed forms of partnership.
Further detail about these steps is provided in Section 2.12 below. However, although Indigenous
participants were free to engage and withdraw at their discretion, at a structural and strategic
level, the Assessment was not configured as a process in which Indigenous people could wield
substantial amounts of control. Further development of this aspect is an important consideration
in future large-scale research initiatives focused on areas containing significant Indigenous
populations and land ownership.

1.3.2

INDIGENOUS PEOPLE AND STAKEHOLDER CONSULTATION

One further aspect of Indigenous engagement and consultation processes needs to be noted here
in the context of understanding Indigenous perspectives about water and agricultural
development. One popular method of consultation for NRM and development planning is a
stakeholder model in which interest groups identified with particular industries or activities
(conservation, mining agriculture, tourism, etc.) and/or identified with particular populations
(local residents, Indigenous people, landowners) are given equivalent representation in a
collective consultation process – a ‘seat at the table’ (Grimble and Wellard, 1997; Prell et al., 2009;
Reed et al., 2009). This kind of stakeholder model remains crucial to progressive planning toolkits
for a wide array of applications.
However, for Indigenous Australians, this stakeholder model for consultation has been and
continues to be problematic. Two major challenges are identified here, and both are relevant to
water and development issues in the Darwin catchments. The first challenge relates to the way
that stakeholder models generally depict individual stakeholders, and their interests, as equivalent
and of the same order. This can be useful in limiting the direct influence of particularly powerful
interests (like other stakeholders, they only occupy ‘one seat at the table’), but from an Indigenous
perspective, it erases both an extended pre-colonial occupation and the colonial violence and
dispossession that followed. Indigenous people understand their position as fundamentally
different from, and prior to, all other stakeholders. From this perspective, rather than being
participants, the most appropriate Indigenous role is one of Traditional Owner oversight and
control over a stakeholder consultation process in which government and development
proponents participate as stakeholders alongside other equivalent non-Indigenous community
interests. In such a scenario, the final decision about how best to use stakeholder input to inform
development decisions rests with Indigenous people. Successfully undertaking stakeholder
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consultations requires a range of skills and capacities which may not exist in all Indigenous
contexts, so this scenario may not be realisable even if other powerful interests were to agree to
it. Rather the ‘inverted’ stakeholder model described above is useful to highlight the conceptual,
ethical, historical and political challenges posed to Indigenous people by the conventional
stakeholder models popular in contemporary natural resource planning.
That conceptual and ethical challenge leads to the second challenge – practical issues with
Indigenous participation. There are many Indigenous people with substantial skills in participating
in (and operating) stakeholder consultation processes. However, the time and resources required
for participation and the language, content and tone of stakeholder discussions can be significant
barriers to effective engagement.
In addition, there are diverse political and linguistic boundaries across Indigenous Australia. These,
combined with formal Indigenous restrictions on ‘speaking for’ country which belongs to others,
place particular pressures on Indigenous representatives involved in natural resource planning
discussions across large areas (such as river catchments). The restrictions upon speaking for and
about country belonging to others can make it difficult for Indigenous representatives in such
forums to contribute, even when they have the time, knowledge and skills to do so. The goal is to
identify how such models (which are often taken as a progressive solution to planning and
development challenges) pose particular difficulties for Indigenous participation. This has direct
relevance to future catchment management and regional development planning processes
discussed later in this document.

1.4

Key principles and issues for interpreting the report content

1.4.1

INDIGENOUS AUSTRALIANS, WATER AND DEVELOPMENT

Indigenous people have lived in Australia for many thousands of years. Over time, they developed
strong custodial connections to important places and significant knowledge of the wider
landscape. The violence and dispossession that occurred during European colonisation had deep
and ongoing effects on both individual Indigenous people and the cultures and societies they were
part of. In many cases, including within the Darwin catchments, these effects involved dispersal
and dislocation from traditional lands.
Nevertheless, Indigenous people across Australia assert and maintain important cultural, historical
and emotional ties to their traditional lands. In many cases, people also rely on these lands for a
range of practical, material and economic support, and as a result, these lands have become a
major focus for contemporary social and economic development ideas and objectives. Indigenous
people understand themselves as members of a socially and economically disadvantaged group,
but also as upholding a long tradition of custodianship over their traditional lands and waters. This
requires balancing short to medium-term social and economic needs with long-term cultural,
historical and religious responsibilities to their traditional lands and waters.
The following report demonstrates the importance of water to Indigenous Australian societies and
as such it is consistent with previous work about northern Australian Indigenous people and water
that has been undertaken under a range of past research initiatives, including the Northern
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Australia Land and Water Taskforce 1, the Tropical Rivers and Coastal Knowledge (TRaCK)
consortium 2, the North Australian Indigenous Land and Sea Management Alliance (NAILSMA) 3,
and the Water for a Healthy Country Flagship of the CSIRO 4. Permanent water sites were
important to pre-colonial Indigenous habitation, and water sites were a major focus of conflict
during the colonial period as they were valuable to incoming colonisers as well as to Indigenous
people.
Water resource development is usually undertaken to foster wider economic and social
development: securing adequate water supplies; managing wastewater; and/or protecting major
assets from excess water. Indigenous people have strong objectives for economic development
and the opportunities it creates. These objectives very often focus on activities that provide
sustainable long-term employment on traditional lands. There are successful examples of this in a
range of locations, including the Darwin catchments.

Figure 1-2 Pied comorant (Phalacrocorax varius)

1.4.2

COUNTRY, CULTURE AND LAW FOR INDIGENOUS PEOPLE

The terms ‘country’, ‘culture’ and ‘law’ are crucial concepts for Indigenous Australians when
communicating in English about their values, rights and interests. With respect to ‘country’,
Indigenous Australian identities are strongly connected to particular places and to the wider land
and waterscapes that encompass them (Bradley, 2010; Langton, 2006; Morphy, 1991; Rose, 1996;
Williams, 1986).
Indigenous people often use the English term ‘country’ to collectively describe those places and
landscapes as an integrated whole, where particular named sites are key points in a wider regional
matrix (Myers, 1991; Strang, 1997). The use of the term ‘country’ also implies a sense of

http://www.northernaustralia.gov.au/page/water/northern-australia-land-and-water-taskforce
http://www.nespnorthern.edu.au/track/
33 https://www.nailsma.org.au/
4 http://www.clw.csiro.au/publications/waterforahealthycountry/
1
2
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ownership by people whose origins lie within that area, and a sense of responsibility for it. This has
some similarities with the way citizens of Australia understand themselves as part of a ‘country’
which they both collectively own and have obligations towards, including to protect it.
Indigenous people understand themselves as connected to their country in a range of ways
(Barber, 2005; Munn, 1973; Myers, 1991; Rose, 2000). Firstly, places are part of the network of
kinship relationships understood to exist between human beings, plants and animals and other
features in the landscape (Rose, 2005). Alongside this kin relationship, people connect themselves
to country through physical presence in the landscape, through knowledge of its characteristics
(including seasonal and long-term changes in it), through practices and activities related to it such
as hunting, singing and dancing, and through the relationships with other people that are formed
through the country they share (Bradley, 2010).
The term ‘culture’ has been used by many Indigenous Australians and commentators to describe
the knowledges, practices and relationships that bind Indigenous people to one another and to
the landscape (Rose, 2000; Strang, 1997). ‘Culture’ is a widely used term with a range of meanings
(Head et al., 2005), but the Indigenous usage emphasises jointly held knowledge and collectively
undertaken activity. A second important aspect of Indigenous understanding of culture is shown
by the use of the English word ‘law’ to describe these activities – ‘culture’ and ‘law’ are sometimes
used interchangeably by Indigenous people (Barber and Jackson, 2011b). This demonstrates that
‘culture’ in the Indigenous sense has legal, political, and moral force – it refers to the guiding
principles and commitments that should govern peoples’ lives, not to rapidly changing ‘popular’
culture often suggested by wider English usage. Many Indigenous people talk about the
unchanging nature of this law and culture, and how this is different from non-Indigenous laws,
which seem to constantly change.
However, in the same ways that change in non-Indigenous law should be and is governed by
underlying principles that are far more stable, so ‘unchanging’ Indigenous law is a dynamic
tradition that has been obliged, and sometimes forced, to adapt to new circumstances for its
existence to be sustained. That adaptation process has been more or less successful depending on
the circumstances, but it has always relied on stable and enduring principles.
The crucial sustaining role of culture and country, and of the laws and practices that are associated
with them, also place a heavy obligation on current custodians to protect and pass on as much as
they can to subsequent generations. In relation to the country (both land and waters), people
consider themselves simultaneously as owners, guardians, custodians, advocates, beneficiaries,
relatives and dependants. When the terms country, culture and law are used in this report, it is
these broader but nevertheless specifically Indigenous meanings that are intended. They are
crucial to understanding Indigenous responses to specific issues associated with traditional lands,
including water and agricultural development.

1.4.3

VALUES, RIGHTS AND INTERESTS

The report regularly uses the phrase ‘values, rights and interests’ in discussing Indigenous peoples’
relationships with water and with the landscape generally. This is because each of the terms in this
phrase highlights a different aspect of Indigenous perspectives that those engaging with
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Indigenous people need to consider. The working definitions below demonstrate how these terms
express different aspects of Indigenous relations:
• Value: Refers to what people consider important, worthy, of merit and significance. It can also
refer to underlying principles or beliefs that drive estimations of importance.
• Right: Can refer to what is morally or ethically correct, but in this context also refers particularly
to what is legally recognised as just and valid.
• Interest: Refers to people having a share, involvement, concern, or claim in something.
Each of these terms has strengths and weaknesses in characterising Indigenous peoples’ individual
and collective stake in matters such as the development of water and land. ‘Values’ is in many
respects the broadest term, encompassing anything that people believe to be significant or
important, as well as the underlying principles which inform that belief. ‘Rights’ encompasses a
narrower range than values, but rights have the strongest force with respect to others (assuming
the rights are recognised as such).
‘Interest’ identifies a share or stake in something, but also directly implies the involvement and
interests of others in that same thing – the claim being made is not fully exclusive. Indigenous
perspectives about land and associated resources come from a standpoint of prior ownership and
sovereignty, but discussions about development may see a range of more specific values, rights
and interests expressed. Decision makers and those engaging with Indigenous people need to
keep in mind the complementarities and distinctions between Indigenous values, rights and
interests in land and water, and in the economic developments that may emerge from that
resource base.
The way that the terms above are understood can significantly affect the development of key
planning and development processes. Taking ‘values’ in NRM as an example, they are often
broken down into subcategories – economic, social, environmental and sometimes, cultural. This
categorisation reflects the ‘triple-bottom line’ approach to ecological sustainability, as well as the
more recently perceived need to incorporate (Indigenous) cultural issues in policy and planning
(Maclean et al., 2015; Margerum and Robinson, 2016). Social values have been harder to define
and quantify than economic and environmental values in ‘triple-bottom line’ processes but have
received increased attention in NRM policy and practice.
Cultural values have provided a further avenue for broader thinking about the significance and use
of natural resources, however, there are no nationally endorsed guidelines for how best to
account for ‘cultural values’ in natural resource planning, including water management. The
distinction between ‘cultural’ and ‘social’ values is also unclear (Jackson, 2006; Jackson, 2011).
Even though processes of culture formation are universal in human beings (Strang, 1997), the
‘cultural’ category is commonly associated with spiritual significance in general and with
Indigenous heritage values in particular (Head et al., 2005). For instance, the National Water
Quality Management Strategy’s guidelines for protecting ‘environmental values’ reveal a spiritual
and exclusively Indigenous focus to its interpretation of a subsidiary concept called ‘cultural value’.
‘Values, rights and interests’ is a useful phrase to describe collective Indigenous relations with
water, but the meaning given to key terms can have important implications for processes of
consultation, recognition and planning.
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1.4.4

REGIONAL DEVELOPMENT AND SUSTAINABLE INDIGENOUS LIVELIHOODS

Indigenous perspectives are crucial to successful regional development in northern Australia, not
least because of the growing role of Indigenous people in land and wider environmental
management (Hill et al., 2013). Hill et al. (2013) note this increasing role as one of the major
trends of the past two decades, and key drivers include the recognition of Indigenous rights and
interests in land and natural resources, markets for land management services, the role of
customary obligations, Indigenous leadership, improved public and private investment, and
progress towards co-management. Conditions attached to particular kinds of land tenure may
limit the ability of Indigenous people to progress certain kinds of development (Dale et al., 2013)
and/or constrain levels of Indigenous control over land, but at the least, co-management remains
an important aspiration in many contexts. In the past, two major Indigenous forums have
articulated further strategies for achieving sustainable Indigenous development, one held at Mary
River in 2012 (NAILSMA, 2012) and one held in Kakadu in 2013 (NAILSMA, 2013). These meetings
were important in re-expressing existing Indigenous priorities with respect to economic
development and in introducing new ideas and concepts designed to promote the recognition of
Indigenous interests. Key issues and concepts identified in the first meeting included:
• frustration with existing failed models of development and the desire for cohesive strategies
that include and integrate land, water and all people
• direct reference to the United Nations Declaration on the Rights of Indigenous Peoples and the
recognition of Indigenous rights and responsibilities that it requires
• the creation of a North Australian Indigenous Framework for Economic Development to
unambiguously articulate Indigenous goals and preferences to both public and private sectors.
The Framework was a major outcome from the first meeting, identifying goals and strategies
under five key areas: economics and commercial priorities; culture and heritage; conservation;
employment and infrastructure; and governance (NAILSMA, 2012).
The second forum built upon the work of the first, identifying additional issues and further
relevant concepts (NAILSMA, 2013). Key to the 2013 forum was the development of ‘a commercial
framework that could assist Traditional Owners to attract and engage with investors, development
proponents and governments in a way that did not create negative social, cultural or
environmental impacts’ (NAILSMA, 2013). This was to be achieved through the development of an
Indigenous prospectus. Such a prospectus was designed to fulfil the following objectives
(NAILSMA, 2013):
• To use a familiar format to communicate with skilled non-Indigenous private sector and
philanthropic investors about:
– the areas of opportunity for investing in northern Australian Indigenous lands and people
– the required processes
– the benefits of that investment.
• To emphasise Indigenous people as major existing investors, as the owners and managers of:
– key infrastructure
– land and water assets
– local traditional knowledge
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– private and community enterprises.
• To extend the general commercial focus of a prospectus to:
– include social, cultural and environmental indicators important to Indigenous people
– emphasise the cultural and Indigenous law obligations about the sustainable management of
land and waters.
• To identify how Indigenous business objectives should relate to major national government
objectives and policies at the time, including Australia in the Asian Century, and Closing the Gap.
These have direct implications for current government policies and initiatives, particularly the
recent White Papers focused on northern Australian development and agricultural
competitiveness (Australian Government, 2015; 2016).
A progression in the approach is evident between the two forums. The emphasis of the first forum
was upon international obligations and developing the framework to facilitate Indigenous
interaction with both public and private sectors. The second forum adopted the prospectus
approach to emphasise private-sector investment in the context of national policies and priorities,
rather than international declarations and obligations. This shift reflects a wider trend in
investment in Indigenous lands – the growing importance of the private sector – as well as
Indigenous frustrations with progress following the release of the 2012 report. Appropriate
guidance for private-sector investment is clearly a crucial priority for Indigenous development
leaders.
The significant private-sector interest in agricultural development in the Darwin catchments
makes the outcomes of past development forums of direct relevance to this study. In arguing for a
‘prospectus’ approach, the second forum report identified that such a document ‘needs to be
clear and regionally relevant’ (NAILSMA, 2013) and that separate regional prospectuses may be
required to properly achieve this. The report further states that generating such guiding
documents requires general community understanding of what a prospectus is for, community
agreement that producing one is needed, and the in-kind support and participation to complete it.
In the Darwin catchments, one important consideration is how a prospectus might articulate with
existing community-driven planning and management documents (Hill et al., 2006) and with plans
by wider regional development organisations. Even if it is not adopted for local reasons, the
prospectus approach highlights the need to identify Indigenous interests and capabilities. These
can then be related to private-sector interests and activities, wider regional development plans
and aspirations, and government roles and responsibilities.

1.5

Summary: key concepts and issues

The above sections outline the scope and the research context for this activity, the scope and
intent of the report, and some key principles and issues for interpreting the content which follows.
The Assessment required catchment-scale research across an area that is geographically and
politically complex, resulting in a process that emphasised data gathering with key individuals
from relevant groups and permission, briefing and endorsement at a group level. The goal of such
research is to identify issues which would inform and assist future group-based planning processes
and/or scoping for developments undertaken at subcatchment scales.
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Indigenous Australians have an extended pre-colonial and colonial history of interactions with
water resources, and these underpin contemporary valuations and objectives with respect to
water development and water use. Indigenous concepts such as culture, country and law govern
how people relate to one another and to their surroundings. These concepts are reference points
for people in making specific responses about water and associated development. ‘Values, rights
and interests’ is the term used in the report to express the multiple ways in which Indigenous
people value, share, own and are connected to water. It also expresses how some of those ways
are increasingly recognised in policy and legislation. The concept of ‘engagement’ is discussed,
both to identify potential confusions in Indigenous and non-Indigenous understandings of the
term which may arise, and to note a sequence of potential meanings for engagement which are
also applicable to wider development discussions. The limitations for Indigenous people of
stakeholder models are also noted, as these are a commonly favoured model of engagement.
Water-planning issues are briefly identified, as Indigenous people now have specific recognition in
water-planning processes and changes to existing water plans will be a key component of any
water-dependent development in the Darwin catchments. Lastly, any possible future development
in the Darwin catchments will occur in the context of growth in Indigenous land tenure and
management responsibility, as well as recent Indigenous forums about sustainable development
and local livelihoods in regional and remote areas. These forums have reviewed government
obligations as well as private-sector opportunities. The finalised outputs from the forums reflect
an increasing focus on Indigenous roles in attracting private-sector investment on Indigenous
lands.
The scope and research context, as well as the concepts, definitions, and issues identified above,
provide important framing context for the detailed results and analysis from the Darwin
catchments presented below.
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2

Catchment description and research methods

2.1

Introduction

Section 2.2 provides further information about the physical geography and demographics of the
Darwin catchments with particular reference to Indigenous Traditional Owners. This information is
in part a summary of material provided by other activities of the Assessment, particularly the work
of the socio-economic activity of the project (Stokes et al., 2017). This is followed by a description
of the research methods, including general ethical and research requirements and the specific
tailoring of these methods to the Darwin catchments context described in the sections below.

2.2

Physical geography

Figure 2-1 Darwin catchments
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The Darwin catchments encompasses the Finniss (9490 km2), Adelaide (7460 km2), Mary (8075
km2) and Wildman (4820 km2) catchments (Figure 2-1). The study area is characterised by a
distinctive wet and dry season due to its location in the Australian summer monsoon. The mean
annual rainfall over the 125-year historical period (1890 to 2015) over the Darwin catchments was
1423 mm, with about 90% of rain falling during the wet season (1 November to 30 April) (Charles
et al., 2016). Of this, a considerable proportion is due to tropical cyclones or tropical lows crossing
the Darwin catchments every couple of years. Seasonal flows of the Darwin catchments underpin
river-floodplain productivity and species habitat. Flows also add carbon and nutrients, draining
from the landscape to support extensive recreational and commercial fisheries and endangered
species. Floodplain and river connectivity is important in supporting plants and animals, allowing
species to migrate both upstream and downstream (Pollino et al., 2018).

2.3

History of Indigenous people in the Darwin catchments

2.3.1

PRE-COLONIAL HISTORY

Northern Australia contains a record of continuous Indigenous occupation and cultural adaptation
that extends from over 65,000 years ago to the present and includes some the world’s earliest
evidence of rock art (Clarkson et al., 2017). The northern Australian coastline is also considered to
be one of the likely first points through which humans came into contact with the Australian
continent. Extensive trading routes connected Indigenous people in northern Australia with other
Indigenous people to the west, south, and east, centuries before European colonisation. There is
also historical evidence of trade, diplomatic, and residential connections between northern
Australian Indigenous people and the Macassan peoples from parts of contemporary Indonesia
(Macknight, 1976).
Pre-colonial Indigenous society can be characterised by four primary characteristics: long
residence times; detailed knowledge of ecology and food gathering techniques; complex systems
of kinship and territorial organisation; and a sophisticated set of religious beliefs, often known as
Dreamings. Indigenous religious cosmologies provided a source of spiritual and emotional
connection as well as guidance on identity, language, law, territorial boundaries, and economic
relationships (Rose, 2002; Rose, 2000; Strang, 1997; Williams, 1986). From an Indigenous
perspective, ancestral powers are present in the landscape in an ongoing way, intimately
connected to people, country, and culture. Those powers must be considered in any action that
takes place on the country. The Darwin catchments contains archaeological evidence of
Indigenous habitation stretching back many thousands of years, but there remain gaps in the
published archaeological record. Resource-rich riverine habitats were central to Aboriginal
economies based on seasonally-organised hunting, gathering and fishing, and rivers were also
major corridors for social interaction, containing many sites of cultural importance.

2.3.2

COLONISATION

European colonisation resulted in very significant levels of violence towards Indigenous
Australians, with consequent negative effects on the structure and function of existing Indigenous
societies across the continent. Avoidance, armed defensiveness, and overt violence were all
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evident in colonial relationships as hostilities arose as a result of competition for food and water
resources, colonial attitudes and cultural misunderstandings. The remoteness of the Darwin
catchments from southern points of colonial arrival meant that it was colonised later than many
areas further south. The colonial settlement that became the city of Darwin began in the 1860s,
and the discovery of gold at Pine Creek soon afterwards expanded the rate of development. A
significant proportion of the initial wave of new residents came from Asia, particularly China (De
La Rue, 2004). The Larrakia people were the primary inhabitants of the area and were significantly
affected by early colonisation. Diseases in the period coinciding with the first arrival of European
colonial settlers may have exacerbated the initial impacts (Foelsche, 1886).
Early colonisers of the Darwin catchments were focused on pastoral and agricultural potential, and
homesteads and outstations beyond the limits of the main settlement were sited close to
permanent water. This led to considerable further conflict as Indigenous people were passively or
forcibly excluded from ecologically productive areas of the landscape that provided year-round
water (McGrath, 1987). As a consequence, early colonial attacks on pastoral stations, their animals
and their owners may have been both retaliation for past colonial violence as well as a direct
attempt to gain food.
Despite the pressures of initial colonisation, Indigenous people retained agency, connections with
their country, and extended social networks. Further significant social change occurred from1910
when the Northern Territory Aboriginals Act was passed, making the Chief Protector of Aborigines
in the Northern Territory the guardian of all Aboriginal and half-caste children until they were 18
years old. This enabled government authorities to retain or remove any young Aboriginal person
from a reserve, regardless of their parents' or relatives' wishes. Policies such as this continued to
have a substantial impact on Indigenous peoples’ lives and movements from that point onwards.
Indigenous people became increasingly engaged in employment in the pastoral industry and took
positions as stockmen and domestic workers, becoming integral to pastoral enterprises across
northern Australia. Extended families resided with their employed kin on the stations, and
received rations from the station owners, and so the stations soon became hubs of Indigenous life.
The use of Indigenous labour for domestic and stock work also meant that some people were able
to access traditional areas, albeit in a different way. Some of the key homestead locations that
were important to the early lives of participants in this study include Kulpinya, Humpty Doo, the
Adelaide River township, and the Finniss River.
The implementation of the Federal Pastoral Industry Award in 1968 resulted in rapid changes on
stations throughout the Northern Territory. Indigenous stock workers and their families either left,
or were evicted from, stations where owners and/or managers claimed that they could not afford
to pay full wages to Indigenous workers (even when they were undertaking skilled work or work
identical to non-Indigenous workers). Subsequent urbanisation around Darwin combined with
technological change in the pastoral industry further reduced the need for Indigenous labour.
From the 1970s, systems of Indigenous recognition and land restitution were established, notably
the Aboriginal Land Rights Act (1976) (ALRA). This saw significant amounts of land returned to
Indigenous ownership across the Northern Territory, although proportionally less in the Darwin
catchments, with the exception of the Finniss catchment. Indigenous people in the Darwin
catchments had retained strong ties to the land and waters and to one another throughout
colonisation. As a consequence of the above colonial history, contemporary groups comprise
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people who carry a complex mix of Indigenous customary and kinship connection, Indigenous
historical residence, and lines of descent from British, European, North American and Asian
colonial settlers. This has created some challenges in accurately identifying claimants according to
the rules established for land restitution processes (Levy, 2002; Timperley, 2017). Combined with
opposition from non-Indigenous interests, this has been a factor in some long-running and high
profile disputes, notably those associated with the Kenbi (Levy, 2002) and Wagait land claims
(Brady, 1984; Rose, 2002). The combination of physical geography, colonial history and Indigenous
agency and resilience shapes the contemporary patterns of demography, land use, residence and
customary ownership described below.

Figure 2-2 Little black cormorant (Phalacrocorax sulcirostris)

2.4

Current population

The Darwin catchments include all or part of the municipalities of Darwin, Darwin Waterfront
Precinct, Palmerston and Litchfield, the shires of Wagait, Belyuen and Coomalie, and the most
western edge of West Arnhem Regional Council. The Darwin catchments also encompass
unincorporated areas, which do not form part of any local council. At the NT government level, the
study area includes part or all of a number of electoral divisions, including all of Casuarina,
Wanguri, Nightcliff, Johnston, Sanderson, Karama, Fannie Bay, Fong Lim, Port Darwin, Spillett,
Drysdale, Brennan, Blain, Nelson and Goyder, and part of Daly and Arnhem. At the Australian
Government level, the study area encompasses all of the electoral division of Solomon (the region
around Darwin) plus a part of the division of Lingiari (which encompasses the remainder of the
Northern Territory).
The capital city and the largest urban centre of the Northern Territory is Darwin with a population
of 123,574 within the city itself, and a total population of 136,828 living within the Greater Darwin
area, as at the 2016 census. Other towns within the region are Palmerston, Howard Springs,
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Belyuen, McMinns Lagoon, Batchelor and Adelaide River. With the exception of Howard Springs
(population 5132), all of these towns have populations of less than 1000 as at the 2016 census.
The demographic profile of the Darwin catchments, based on data from the 2016 and 2011
censuses, is shown in Table 2-1. The catchments contain two very different areas: the urban areas,
including Darwin and the surrounding suburbs, which are demographically younger and with a
smaller proportion of Indigenous people than the outer rural areas of the catchments. These
characteristics of the rural region are strengthening. The median weekly gross household income
for both the urban ($2160) and rural ($1965) areas was above the average for Australia in 2016.
Socio-economic indicators show that the catchments around the middle or a little higher than the
average for the country, but this is a consequence of the urban areas being generally ranked
above the midpoint for the country, with the rural areas falling below the midpoint (Stokes et al.,
2017).
The overall unemployment rate recorded in 2016 was less than 5%, noticeably less than that seen
across the Northern Territory and the country as a whole. However, employment options have
decreased following the completion of some major construction projects and unemployment is
currently a little higher than at the time of the 2011 census (Table 2-1). There are noticeable
differences in the industries providing the most jobs, both across the Darwin catchments and
compared to Australia as a whole. ‘Public administration and safety’ provides around one in five
jobs in the urban areas, whereas ‘construction’ is the largest employer in the rural areas. These
important differences have a significant impact on the regional economic benefits that can result
from development projects initiated within the region. The economic participation of urban and
rural Indigenous populations can be affected by poor access to health and social services,
structural impediments to economic resources, lack of business support services, and social and
family units under high levels of stress.
Table 2-1 Major demographic indicators for the Darwin catchments
The study area is separated into ‘urban’ and ‘rural’ areas because the demographics of the two are so
different. The overall Darwin catchments’ demographics are given in the ‘combined’ column.
Source: Adapted from (Stokes et al., 2017)
INDICATOR

UNIT

URBAN
AREAS

RURAL
AREAS

COMBINED
(URBAN +
RURAL)

NORTHERN
TERRITORY

AUSTRALIA

Total population, 2016

Number

112,134

26,918

139,052

228,833 23,401,892

Total population, 2011

Number

101,136

21,598

122,734

211,943 21,507,719

% change in population

%

10.9

24.6

13.3

8.0

8.8

Indigenous population, 2016, as % of total

%

8.5

11.1

9.0

25.5

2.8

Indigenous population, 2011, as % of total

%

9.6

9.3

9.6

26.8

2.5

Population density, 2016

People/km2

497.2

0.9

4.5

0.2

3.0

Median age, 2016

Years

33

38

34

32

38

Median weekly gross household income, 2016

$

$2,160

$1,965

$2,130

$1,983

$1,438

Average people per household, 2016

Number

2.5

3.2

2.6

2.9

2.6
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2.5

Land use

The Darwin catchments are dominated by conservation and protected land (53.0%) which includes
7280 km2 of national parks and 1163 km2 under traditional Indigenous uses (Figure 2-3). A further
7.2% is classified as water and wetlands, most of which is in several large areas on the western and
northern boundaries of the study area. Most of the remaining area (36.5%) is used for grazing and
livestock production. There are about 15,000 ha of intensive agriculture and 16,000 ha of dryland
cropping. Urban areas (2.0%) make up most of the remainder of the Darwin catchments, and
mining has a concentrated footprint (0.3%).

Figure 2-3 Land use classification for the Darwin catchments
Source: ABARES (2016) Australian Land Use Classification, simplified following Appendix A in Stokes et al. (2017)
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2.6

Economic activity

Economically, key natural-resource based industries in the Darwin catchments include tourism,
mining, agriculture, and fishing. Indigenous people play a significant role in the regional economy
through participation in the government, arts, tourism, mining and pastoral industries, as
recipients of public expenditure and through customary fishing, food collecting and hunting
activities.
The total recorded gross value of agricultural production (GVAP) for the Darwin catchments is
about $78 million per year, split about equally between crop ($40 million) and livestock ($38
million) commodities (ABS, 2017). Horticulture and beef (particularly live cattle export)
respectively are the two dominant commodities. There is minimal land-based aquaculture in the
catchment with the exception of a farm near Humpty Doo that produces more than 1000 tonnes
of barramundi per year using water pumped from the Adelaide River (Irvin et al., 2018).
Catchment flows support significant inshore commercial, Indigenous, and recreational fishing
activity. With respect to tourism, more than 1.1 million people (both international and domestic)
visit the Darwin tourism region annually. A larger proportion of international visitors travel to
Darwin compared to the national average. Visitors are particularly attracted to the many
protected areas close to the Darwin catchments including the Charles Darwin River, Djukbinj,
Litchfield, Mary River, Nitmiluk (Katherine Gorge) and Kakadu National Parks.
Mining in the Darwin catchments contributes a significant proportion of the total employment and
revenue for the NT. Based on 2011 census data on employment by industrial sector, the Darwin
catchments supplied more than 60% of the workers in the NT mining sector. The industry currently
has a footprint covering less than 1% of the land within the region. However, there are a number
of mining exploration licenses in place, covering just over 43.4% of the land area, indicating the
significant potential for further mining operations in the future (Figure 2-2).
Power generation and network infrastructure in the vicinity of Darwin are centrally managed by
the Northern Territory Government-owned entities, Territory Generation and the Power and
Water Corporation. The Northern Territory Government has signalled its intent to increase
renewable energy generation to 50% by 2030, and as such the renewable generation component
is anticipated to increase (NT (Northern Territory) Government, 2016).

2.7

Water system and water use

Darwin River Dam currently supplies 85% of the urban water demand and the McMinns and
Howard East Borefields outside of Darwin currently supply the remaining 15% of urban demand
(Power and Water Corporation, 2015). There is no conventional water treatment plant for the
Darwin water supply but the water is disinfected and fluoridated (Department of Lands Planning
and Environment, 2015). Beyond Manton Dam in the south-west, bulk supply pipeline
infrastructure connects the Darwin River Dam outside of the urban water network, while private
water supplies rely on groundwater as the dominant form of water supply in the Darwin rural
area.
Manton Dam is not currently in service, and will require major infrastructure investment (about
$100 million) to return to service (Power and Water Corporation, 2015). The Darwin area requires
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a new water source to be identified and developed to meet the needs of the projected demand
(Power and Water Corporation, 2015). Possible future water supply sites have been short-listed by
Power and Water for future consideration, including Adelaide River Off-stream Storage, Upper
Adelaide River Dam, Mount Bennett Dam and the Marrakai Dam (Department of Lands Planning
and Environment, 2015).

Figure 2-4 Overview of Darwin catchments water supply network
Data source: Power and Water Corporation (Power and Water Corporation, 2017)

2.8

Indigenous residence

Both colonial history and contemporary land tenure regimes have significantly altered where
Indigenous people live. Places in the Darwin catchments which were important residential sites in
the past are now not permanently inhabited, and for a range of reasons, particularly accessibility,
some may rarely be visited. These patterns of residence and dispersal reflect a combination of
involuntary relocation, voluntary movement to seek jobs and other opportunities, and kinship and
family links. The concentration of people in particular places means that residential location can
differ from formal group and tenure boundaries. Many Indigenous groups across Australia express
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a strong desire for improved conditions, including increased employment opportunities, which
would enable more of their people to reside on their own traditional lands.
Indigenous residence in the Darwin catchments includes local ownership groups as well as
residents who identify as Indigenous but have their origins elsewhere. Indigenous residence is
concentrated in and around Darwin, but a proportion of the Indigenous population reside in rural
areas. The research for this activity emphasised participation by people who were from the
recognised Traditional Owner groups but who also lived in the rural and regional areas of the
Darwin catchments.

2.9

Indigenous land ownership and management regimes

Residential patterns are one influence on customary land ownership and management regimes,
but areas which are not frequently visited may nevertheless be crucial in peoples’ lives, sustaining
a distinct individual and group identity as well as connections to past ancestors and future
descendants. Across Australia, a primary form of recognition for Indigenous land interests is native
title and associated Indigenous Land Use Agreements (ILUAs). Native title provides a series of
rights (such as access) determined through a legal process. ILUAs are voluntary registered
agreements between native title claimants or holders and other interested parties for the use and
management of land and resources. Indigenous native title interests are currently formally
recognised by the Australian legal system over a relatively small proportion of the Darwin
catchments. However, there is specific land rights legislation applicable to the Northern Territory,
the Aboriginal Land Rights Act 1976 (NT) (ALRA). Figure 2-5 shows the extent of holdings
combined under the Northern Territory regime. This regime provides a form of collective freehold
ownership, and two significant areas of the Finniss catchment are held entirely by customary
owners through this form of ownership. Also shown in Figure 2-5 are areas held under ALRA but
co-managed with the Northern Territory Government as national parks.
Figure 2-6 shows the status of native title claims and determinations, as well as registered ILUAs.
Combined Indigenous holdings are less extensive than in the areas of the NT immediately to the
east and south of the Darwin catchments. This reflects differential impacts of colonisation, and
particularly the creation of the Arnhem Land reserve in 1928.
In addition to these formally registered and enduring customary ownership regimes are
community and individual freehold tenures and leases held by Indigenous people and
corporations, including pastoral leases. By definition, formal legal recognition of customary
ownership reflects patterns of customary connection, but pastoral leaseholders can include
Traditional Owners and Indigenous residents, both individually and in combination.
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Figure 2-5 Indigenous freehold (Aboriginal Land) in the Darwin catchments as at July 2017
Data source: Northern Land Council
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Figure 2-6 Indigenous native title claims and determinations in the Darwin catchments as at July 2017
Data sources: National Native Title Tribunal and Northern Land Council

2.10

Indigenous organisations and representation

2.10.1

REGIONAL INDIGENOUS REPRESENTATIVE AND MANAGEMENT AGENCIES

The formal regional Indigenous representative organisation in the Darwin catchments is the
Northern Land Council (NLC). The NLC is a statutory authority constituted under the ALRA that
represents a significant number of Indigenous people over a wide area of northern NT. It carries
out a range of functions, notably the issuing of permits for works on and access to Indigenous
land. It remains the key initial point of contact for outside interests with respect to Indigenous
access, participation, partnership and ownership in development in the Darwin catchments.
With respect to development, an additional important institution is the Aboriginal Areas
Protection Authority (AAPA). AAPA is an independent statutory authority that has responsibilities
for recording and managing registered Indigenous sites, often known as sacred sites. AAPA
inspections and associated approvals are required for particular kinds of development, and the
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organisation has obligations to balance the consequences of development on cultural heritage
with the development objectives and aspirations of Traditional Owners and those wishing to
access the land containing Indigenous sacred sites.

2.10.2

LOCAL INDIGENOUS GROUPS AND CORPORATIONS

Participants in the activity were drawn from five groups with customary connections to the Darwin
catchments: Mak Mak Marranunggu; Kungarakan; Warai; Limilngan-Wulna; and Minitja. Formal
boundaries for these groups are not provided in this report; as in many cases these are not
determined in current tenure and legislative arrangements and/or the area of transition or
boundary remains contested. The above list reflects the broad location of these groups from west
to east. It does not contain all the groups with potential interests in water and agricultural
development. The activity focused on upstream and/or rural and regional areas of the Darwin
catchments, particularly those areas that were important to local Indigenous groups for residential
and customary reasons or that were more likely to be the focus of water and agricultural
development. The Traditional Owners of Darwin and its immediate surrounds, the Larrakia people,
were not included in the activity for this reason. However, should further significant development
occur, they would have a strong basis for further consultation, particularly with respect to
downstream impacts.
It is a requirement under both the ALRA and the Native Title Act 1993 (Cth) to establish a land
trust corporation or prescribed body corporate (PBC) to hold the collective rights and manage the
customary ownership issues on behalf of the successful applicants. Table 2-2 summarises the
existing situation regarding ownership, residence, management and representation for the key
groups consulted for this activity.
There is considerable consistency across the groups in overall terms, but there are also some
variations in existing capacity, resourcing, regional alliances, development activity and consequent
ability to participate in NRM and development decision making. The patterns in ownership and
perspectives about development presented here indicate the necessity for planning processes
grounded in the specificities of local groups, and for catchment-level coordination of that
planning.
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Table 2-2 Tenure and resourcing arrangements for named groups consulted for this study
GROUP

MAK MAK
MARRANUNGGU

KUNGARAKAN

WARAI

LIMILGNANWULNA

MINITJA

Key residential sites

Yiliyurrung,
Darwin

Amangal,
Adelaide River,
Batchelor

AcaciaLarrakia
Palmerston

Humpty Doo
Darwin

Kapalga
Jabiru

Primary river associations

Finniss

Upper Finniss.
Adelaide

Adelaide

Mary

Wildman

Corporation office infrastructure

Yes

Yes

No

No

No

Paid corporation staff

No

No

No

No

No

Exclusive possession/ownership of significant
rural land

Yes

Yes

No

Yes

No

Involvement in government co-managed land

No

No

Yes

Yes

Yes

Residential presence on traditional lands

Yes

Yes

Yes

Yes

Yes

Registered native title application

No

Yes

Yes

Yes

No

Current ILUAs

No

Yes

No

Yes

Yes

Partner in National Park joint management

No

No

Yes

Yes

Yes

Formal role in catchment management

Yes

No

No

No

No

Representation in water planning

No

No

No

No

No

FEATURE

2.11

Indigenous roles in existing natural resource management and
water planning

2.11.1

NATURAL RESOURCE MANAGEMENT

The primary catchment and natural resource management entity in the Darwin catchments is
Territory Natural Resource Management (TNRM) (www.territorynrm.org.au). This is an
independent not-for-profit organisation that seeks the sustainable management of natural
resources and catchments. Guided by a community-based regional NRM plan, the organisation
funds and supports a range of catchment activities. TNRM coordinates the Finniss Reynolds
Catchment Group (FRCG) which is particularly focused on efforts to eradicate the invasive weed
Mimosa pigra. TNRM has an Indigenous engagement and support officer and operates an
Indigenous trainee program, but does not currently list an Indigenous representative on its board.
There are some jointly managed national parks and conservation reserves in the Darwin
catchments. These arrangements have mostly resulted from the negotiated settlement of land and
native title claims, and enable the continued use of these areas as parks while also fostering
opportunities for Indigenous recognition and development. The Djukbinj National Park is part of
the Adelaide River catchment and is jointly managed with the Limilngan people (NT (Northern
Territory) Government, 2018). The Mary River National Park contains Limilngan country in the
north and west and areas to the south identified as Uwynmil (NT (Northern Territory)
Government, 2015). It is jointly managed by Traditional Owners and the Northern Territory
Government. Litchfield National Park is not jointly managed with Traditional Owners, but park
operations do provide some employment opportunities. A series of designated conservation
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reserves on the Adelaide River were consolidated for joint management purposes under a 2014
management plan that acknowledged their connection with the Wulna people under an ILUA over
the reserves (Northern Territory Government, 2014).

2.11.2

WATER PLANNING AND STRATEGIC INDIGENOUS RESERVES

Water planning
The Water Act (NT) regulates and manages water resources by developing and implementing
water allocation plans (WAPs) which cover specific regions within designated water control
districts (see https://denr.nt.gov.au/land-resource-management/water/watermanagement/water-allocation-plans). The water-planning process is implemented where there
are competing demands for water such that there is risk of compromising significant
environmental or cultural values, or where significant interconnection between water sources
requires a systems-management approach. Stakeholder consultation is focused on the plan level
rather than the district level, and the plans are developed through a combination of scientific
assessment and stakeholder consultation processes.
The primary Water Control District in the Darwin catchments is the Darwin Rural Water Control
District (Figure 2-7). Within that district, WAPs have been created for the Berry Springs system and
the Howard Groundwater System. The Berry Springs Water Allocation Plan has been declared and
will now be implemented, and details of ongoing stakeholder advisory committee arrangements
are not publicly available. Background research for the Howard WAP process has included the
CSIRO (Nolan, 2010; Woodward et al., 2008). The Howard WAP is expected to be declared in 2018.
Indigenous representation on the Howard Water Advisory Committee is listed as two
representatives of the Larrakia people. 5

5

https://denr.nt.gov.au/land-resource-management/water/water-management/water-allocation-plans/howard-water-allocation-plan/committee
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Figure 2-7 Darwin Rural Water Control District

Strategic Aboriginal Water Reserves
In 2016 the incoming Northern Territory Government embarked on a consultation process
regarding the establishment of a policy framework for Strategic Aboriginal Water Reserves
(SAWR). The SAWR development process involved a discussion paper followed by a series of
consultation meetings held across the Northern Territory during 2017 with land councils, industry
representative bodies, industry groups, and water advisory committees. From those consultations,
a policy framework was developed (Northern Territory Government, 2017). The policy framework
is designed to increase opportunities for Indigenous people to access water resources for their
economic development. It does this by creating Strategic Aboriginal Water Reserves (SAWR) that
are a reserved percentage of water from the designated consumptive pool within a water
allocation plan area that is exclusively accessible to eligible Indigenous people to use, or trade. A
key constraint on the SAWR as formulated is that it is calculated according to the proportion of
land held either as ALRA or as exclusive possession native title determinations. Groups without
such holdings will be unable to access an SAWR, and will therefore be subject to the conditions for
general water licensing and planning. Beneficial uses are described as agriculture, industry,
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aquaculture, and cultural (where the cultural use is considered consumptive). An SAWR allocation
will be tradeable to a third party in exchange for payments, employment, or a stake in a project.

2.12

Assessment research methods

The above description of the Darwin catchments, combined with the scope, provides the context
for the approach taken by the activity. The following section outlines the research methods for the
Darwin catchments, comprising research ethics, literature and legislative review, and fieldwork.
These will be considered in turn. As noted in the introduction, the Assessment itself is a large,
Australian Government-driven initiative grounded in strategic priorities developed at high levels
(Australian Government, 2015; 2016) and as such was not configured as a process in which
Indigenous people could wield substantial amounts of control. However, processes of consultation
and of free, prior, and informed consent ensured that engagement across the groups was high,
and that agreements were reached that met the goals of the activity and provided protection for
Indigenous interests.

2.12.1

CSIRO ETHICS APPROVAL

Prior to the commencement of field research, the research aims, scope and proposed methods
were reviewed for approval by the CSIRO Social Science Human Research Ethics Committee
(CSSHREC). The committee contains a combination of Indigenous and non-Indigenous people and
of researchers and community members. Key to the CSSHREC review and approval process were
the information sheet and the free, prior and informed consent form (see Appendix B). Key
aspects of the participant consent process were outlined to CSSHREC, including that:
• participation in the activity was entirely voluntary
• participation was to be on an individual basis, with comments appearing in the public report to
be de-attributed to the group level to provide a combination of anonymity and geographic
specificity
• participation would be focused on senior people with experience of communicating beyond the
group
• no information of a personally or culturally restricted nature would be sought or recorded
• individual participants would make the final decisions about the content they provided and how
they were to be identified
• individual participants would not be paid to participate.
In order for free, prior and informed consent to be achieved, potential participants were provided
with clear explanations of the research process and outcomes through a combination of
telephone, face-to-face and written contact prior to them making any decision to participate.
Wherever practicable, research participants were afforded an extended period (of 1 month or
more) after first contact by research staff to allow time for further consideration and consultation
before making a decision to participate. After this process had taken place, verbal consent was to
be sought and then confirmed through the participant signing the consent form. These forms were
to be retained by CSIRO staff in a secure location. CSSHREC approval for the research was provided
on this basis, and these conditions were met in subsequent research.
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2.12.2

INDIGENOUS OVERSIGHT AND GUIDANCE

The overall Assessment included a project oversight and steering committee involving stakeholder
representatives from government, development agencies, agricultural interests, and community
interests. The Indigenous representative on this committee was Mr Joe Morrison, Chief Executive
Officer (CEO) of the NLC. The NLC regional council responsible for the area that includes the
Darwin catchments is the Darwin-Daly-Wagait Regional Council (DDWRC). Following a briefing to
the DDWRC by Assessment staff, approval was given to commence the work. The Assessment
formed a Darwin Catchments Advisory Committee and following consultation with the DDWRC,
the Indigenous representative nominated for the Committee was Elizabeth (Lizzie) Sullivan. Ms
Sullivan is not a Traditional Owner for the Darwin catchments, but currently sits on both the NLC
Executive and the Darwin-Daly-Wagait Regional Council of the Northern Land Council.
Following DDWRC approval, an MoU regarding the Indigenous activity of the Assessment was
signed between CSIRO and NLC. The MoU provided an additional level of understanding,
specification and protection for local-scale Indigenous participation in the Indigenous activity of
the Assessment. The MoU established the process and the timing of engagement for data
gathering consistent with conditions of free, prior and informed consent, indicated support of the
communication process of the research results, including the delivery method, and the validation
and approval process with Traditional Owner groups and agencies to review and edit the draft
report before further circulation. The MoU defined the Assessment’s obligation for information
disclosure and the clear ownership of intellectual property by the research participants in the
project. The project fact sheet, consent forms and interview guides formed part of the MoU. The
MoU specified key features of the consultations, including that:
• CSIRO would abide by all of the requirements specified in the original ethics approval described
above
• participants retained all intellectual property rights in any material they provided, and similarly
the respective corporations retained all intellectual property rights in any material they provided
• individual participants would receive any data intended for publication in writing prior to
publication and could amend data or withdraw entirely up until the moment of publication
• individuals could choose how they were publicly identified
• boards and associations would be offered regular briefings about the work, including about data
from participants from within their group prior to its publication
• boards and associations would have the opportunity to learn about and to comment upon the
issues raised in the Indigenous activity prior to final publication
The NLC then issued a research permit for general research and specific access to ALRA lands for
research purposes. The NLC also provided information about key contacts amongst local
Traditional Owner groups and corporations. Following commencement of the fieldwork, a
subsequent briefing about the Indigenous activity of the Assessment was made to the Full Council
of the NLC in May 2017.
Scoping discussions with the NLC supported subsequent direct engagement with local Traditional
Owners and their corporations and associations. Previous experience by the research team
highlighted the research value of qualitative data from small-scale face-to-face interviews, and
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there was strong guidance from initial local contacts that local-level consultation would be a
priority. Yet the geographic scale and rapid timing of the Assessment required that any such data
would necessarily be a subsample of the overall Indigenous population of the Darwin catchments.
It was also desirable to retain a degree of consistency of approach, both within the respective
study area jurisdictions and across all three study areas. Following further consultation with
Indigenous land council and local corporation staff across the three study areas in the Assessment,
it was determined that the research focus would be primarily upon participation by people elected
to representative roles within the local Indigenous Traditional Owner corporations. This would
recognise internal group governance and representative functions, as well as providing learning
and capacity-building opportunities to key current group decision makers regarding the issues
raised in the Assessment. In addition to the engagement with NLC-nominated Traditional Owner
contacts, the Assessment also engaged with a Traditional Owner-controlled pastoral corporation,
Twin Hill Aboriginal Corporation, which holds a lease in the Finniss catchment.

2.12.3

FIELDWORK DATA GATHERING

Participants were informed at the outset that the results of the Assessment were to be made
public, and that information subject to cultural or other restrictions would not be sought or
recorded. The semi-structured discussions and interviews were guided by a series of questions
that were used across all three study areas. These were based on understanding derived from
issues and topics identified in other water studies undertaken by the research team and/or
evident in the research and policy literature. Historical and ethnographic literature in regional and
national databases was also investigated and key information incorporated into the analysis. The
questions were refined through consideration of the key objectives of the Assessment, and
through preliminary telephone consultations in the Darwin catchments that identified important
issues and emphases in local Indigenous relationships with water and development. The questions
used common everyday language and were designed to act as open-ended prompts for further
discussion rather than generate simple ‘yes’ or ‘no’ responses. This reflects the scope of the
Indigenous activity of the Assessment to identify a representative range of water and
development issues arising for Indigenous decision makers in the Darwin catchments, rather than
attempting to survey attitudes across the Indigenous population of the Darwin catchments as a
whole. The questions used were:
• What places or areas of the catchment/s are most significant for you? (Additional: Why? What
makes them significant?)
• How do you stay in touch with those places/areas?
• Who manages and looks after them?
• Why is water important?
• How have people used groundwater and river water on your country in the recent past?
• What are the most important ways to use groundwater and river water in this catchment in the
future?
• What are the best ways to get and store that water?
• What is good and bad about current decision making about using water?
• Who should be involved in making future decisions about water use?
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• What needs to change to get that involvement?
• What plans do you (and/or your group or organisation) have for business development that will
need water?
• What else is needed to make those business development plans happen?
In the interviews, the research team would occasionally prompt further discussion of the issues by
referring to general categories of response and local examples. Formal data gathering and data
revision with local participants commenced in March 2017 and continued throughout the duration
of the activity. The final number of individuals interviewed from any group depended on the group
size and individual availability for interview, but sufficient numbers of senior people participated
from each group to meet the guidance provided by NLC staff.

2.12.4

DATA ANALYSIS AND REVISION

The data from the literature and interviews was iteratively analysed using NVivo qualitative
analytical software. The initial themes and categories for analysis were derived from previous
assessments of a similar nature (Barber, 2013) and were then adapted and modified to suit the
circumstances. Key information and research participant comments from the interviews were
identified, extracted, and then formally checked with the respective research participants as both
an accurate reflection of their views and as able to be used in further analysis and public
presentation. The resulting information and analysis was combined into a draft research report
which was subjected to scientific peer review. The DDWRC also received a briefing regarding the
draft results of the Assessment in March 2018.
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Figure 2-8 Adelaide River
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3

Literature, legislation and policy

3.1

Introduction

Chapter 3 reviews relevant literature in four key areas:
• water and Indigenous Australians – including links with international initiatives
• Indigenous community-based planning
• Indigenous people and agricultural development
• legislative and policy context for Indigenous responses to water and agricultural development.
This literature establishes the broader academic and institutional context of Indigenous water
rights, values and development interests, and directly and indirectly informs the analysis of the
data derived from the Indigenous activity component of the Assessment in the following chapters.

3.2

Water and Indigenous Australians

The recent focus on the relationship between water and Indigenous Australians has emerged
alongside, and engaged in mutually beneficial ways with, an international focus on water and
Indigenous people. Indigenous people have long advocated for the importance of their
perspectives, and this advocacy has been able to attract greater international attention over the
past 15 years. In 2000, the United Nations Educational, Scientific and Cultural Organization
(UNESCO) organised an inaugural session on ‘Water and Indigenous People’ at the Second World
Water Forum. A subsequent session at the Third World Water Forum in Kyoto, Japan, in 2003,
culminated in the Kyoto Indigenous Peoples Water Declaration (World Water Council, 2003).
Indigenous people have retained a profile at subsequent events, and a statement generated in
Australia was presented to the 2009 Water Forum in Istanbul (NAILSMA, 2008). Further
statements have been generated specifically for the Australian context (NAILSMA, 2009). These
have been crucial documents to refine Indigenous peoples’ thinking about water issues and to
brief the wider non-Indigenous communities about Indigenous perspectives and priorities (see
Appendix D).
Reflecting the result of Indigenous advocacy and interest from government policy makers, the
amount of research and literature describing how Indigenous Australians relate to water is
growing. The published research shows how Indigenous Australian societies give meaning to water
and examines the place of water in their formalised systems of knowledge and social institutions
(Barber and Rumley, 2003; Barber, 2005; Jackson, 2004; Jackson, 2006; Morphy and Morphy,
2006). There is a northern focus to this literature, including the Kimberley region of WA and the
NT, as well as the wet tropics (Maclean and Bana Yaralji Bubu Inc., 2011; Toussaint et al., 2005; Yu,
2003) and the Mitchell catchment in Queensland (Strang, 1997). Further work has also been
conducted in the Murray–Darling Basin (Maclean et al., 2012; Weir, 2009) and by the author
(Barber, 2013; Barber and Jackson, 2011a; Barber and Jackson, 2011b; Barber et al., 2014).
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This literature demonstrates how water is an important feature of the Indigenous cultural
landscape, with symbolic dimensions that attach individuals and groups to water bodies.
Indigenous people and groups conceptualise water sources and rivers, as with the land, as having
been derived from the actions of mythic beings during the Dreaming, when the world attained its
present shape and the sociocultural institutions governing water use were formed (Barber and
Rumley, 2003) (Barber, 2005; Barber and Jackson, 2011b; 2011b). There are stories relating to
water represented in myth, painting, film and dance, as well as the local customary practices,
beliefs and ideas associated with water (Morphy, 1991; Strang, 1997; Toussaint et al., 2005).
In the Fitzroy River in WA, the ever-present mythic beings in the form of rainbow serpents/snakes
(variously referred to as kalpurtu, unggud, yungurrungu) represent a common theme modified by
local interpretation and practice (Toussaint et al., 2001). However, many studies also reveal the
material and economic use of water according to Indigenous custom. Water is of economic
significance to Indigenous people. It provides the foundations for the Indigenous harvest and
distribution of wildlife in general and of aquatic life in particular (Finn and Jackson, 2011).
Indigenous people sometimes changed the local land and waterscapes to improve their harvest, as
river flows were manipulated with the construction of fish traps, weirs and small dams in
numerous Australian river systems (Barber and Jackson, 2012; Tan, 1997).
Some research about Indigenous people and water has pointed to the connections between
Indigenous landscape constructions and valuations and those held by non-Indigenous groups and
individuals (Barber, 2005; Goodall, 2002; Strang, 1997; 2009). Such studies highlight the
importance of understanding how cultural meanings and environmental perspectives are formed.
The research demonstrates how human–water interdependence is common to all peoples, and
this can provide some important insights into collaborative approaches to the management of
water and water-dependent development (Jackson et al., 2012).
Indigenous understandings of the significance of water incorporate its value as a resource in its
own right, as well as for the resources for physical sustenance it provides. These are the values
that are most familiar to non-Indigenous people. But the significance of water for Indigenous
Australians also encompasses mythology, identity and social connection, and the
interrelationships between these different valuations. All of these values are evident in the
findings from the activity appearing in Sections 4-6

3.3

Indigenous catchment, community, and business planning

The information provided by the Indigenous activity of the Assessment will enable future
development-focused planning to take place with a greater degree of focus and realism in terms
of likely development options. While such processes will require additional investment,
community-based planning processes have been variously supported by NGOs, land councils,
Indigenous development agencies, state and territory representatives, and researchers. There is
now considerable expertise in conducting community-development planning in Australian
Indigenous contexts and an associated history of successful outcomes (Agius et al., 2007; Dale,
1992; Davies et al., 2013; Davies and Young, 1996; Hill et al., 2011; Howitt, 2010; Margerum and
Robinson, 2016; Smyth, 2008).
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Planning is increasingly encompassing multiple-tenure regimes and/or business development
opportunities and can encompass a wide array of social and economic aspirations in addition to
seeking protections for natural and cultural resource assets (Altman and Kerins, 2012; NAILSMA,
2013). Indigenous development objectives, and Indigenous development partnerships, are best
progressed through locally specific, group and community-based planning and prioritisation
processes that are nested in a system of regional coordination (Dale, 2014). Such planning and
coordination can greatly increase the success of business development and of the opportunities
for Indigenous employment, retention and resettlement that arise from them (Dale, 2014).
Sustainable futures require government and developer attention to Indigenous rights, the
development of good relationships with Indigenous peoples, and support for good governance
that enables both autonomy and responsibility within communities (Howitt, 2010).

3.4

Indigenous Australians and agricultural development

The agricultural development context of the Assessment makes it necessary to identify literature
and policy activity about the topic as it relates to Indigenous people. Indigenous Australians have
an extended pre-history of landscape manipulation using fire that in recent times has been termed
‘firestick farming’ (Bliege Bird et al., 2008) and there is also evidence for the manipulation and use
of water at a landscape scale (Barber and Jackson, 2012). During the colonial era, many Indigenous
people were displaced by agricultural and pastoral activity, particularly in the fertile and valuable
lands of southern and eastern Australia. However, in northern Australia, Indigenous people
formed an important labour force for colonial pastoralism (McGrath, 1987) and they remain
involved in the industry to this day.
In contrast to pastoralism, the low level of intense agriculture in north and central Australia where
Indigenous land ownership is concentrated has meant that Indigenous involvement has been
limited. The growing amount of rural land passing back to some form of Indigenous control (Hill et
al., 2013) combined with improved technology may alter this situation. The chances of Indigenous
participation in agricultural development in the future appear to be increasing. One analysis of the
prospects for agricultural development on Indigenous lands identified a range of necessary
requirements for further progress (Alexandra and Stanley, 2007). These included sustained
funding, capacity building and mentoring, robust community and commercial structures, sound
business and commercial models, and governance improvements.
The limited involvement of Indigenous people in agriculture also means that there are no case
studies of development in the literature and little documented policy to guide development.
Nevertheless, some key features of the current landscape can be noted here – the policy
landscape, agricultural initiatives by the Indigenous Land Corporation (ILC), the horticultural
‘broker’ role played by Centrefarm in Central Australia, and the comprehensive Indigenous
agreement associated with the Ord Irrigation Project. Further details about these appear in
Appendix A.
Policy settings relating to Indigenous people and agricultural development appear to be sparse
and intermittent. In the 1990s, the National Aboriginal and Torres Strait Islander Rural Industry
Strategy (ATSIC and DPIE, 1997) aimed to support Indigenous landholders in developing rural
industries. However, minimal implementation and auditing appears to have occurred after the
development of the policy. As a result, it has not been extensively used, although it may have had
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some indirect influence on local and regional project planning (Alexandra and Stanley, 2007). Until
it ceased operating in 2012, the Australian Government climate change initiative ‘Australia’s
Farming Future’ contained a rural Indigenous component. There are also active federal policies in
relation to forestry and aquaculture – a National Indigenous Forestry Strategy and an Indigenous
Aquaculture Strategy. These are aligned with broader economic, business and employment
development initiatives associated with the commitment of the Council of Australian
Governments to Closing the Gap. However, the general level of policy activity specific to
Indigenous agricultural development appears to be low (or alternatively not well documented).
The low level of wider policy activity contrasts with the activities of the ILC. The ILC is a
Commonwealth Government statutory corporation which assists Indigenous peoples to acquire
and manage land (ILC, 2013). It has strongly prioritised the development of Indigenous agricultural
business in recent years, and directly oversees a range of land-based Indigenous enterprises.
Historically, ILC strategy has aimed to bring Indigenous land into economic production to create
employment and development benefits, and to regionally integrate these businesses wherever
possible to increase productivity and profitability (ILC, 2011). The ILC produces state-based
strategies and collaborates with state jurisdictions. For example, The Indigenous Landholder
Service (ILS), a joint venture between the ILC and the Commonwealth Department of Agriculture
and Food, worked for close to two decades to support Indigenous pastoral and agricultural
producers. The program engaged with around 5000 people on 70 Indigenous-held properties to
build capacity and economic benefits through technical support, governance development and
business management mentoring. In June 2016, the ILS was transformed into the Aboriginal
Business Development project. The ILC plays an important ongoing role in the transfer of legal
tenure to Indigenous control and in assisting Indigenous owners to maximise economic returns
from their lands. It may also play a role in broader discussions of future agricultural development
in the Darwin catchments.
In terms of Indigenous-owned start-up agricultural business, Centrefarm is an Indigenous-owned
company that specialises in brokering the economic development of Indigenous lands in central
Australia, specifically with respect to horticulture (Davies et al., 2010). It emerged from an
Aboriginal Horticulture Strategy developed by the Central Land Council and the ILC in 1999. This
strategy identified strong Indigenous landowner interest, suitable crops, potential funding sources
and joint venture and long-term lease arrangements. Centrefarm acts as a horticultural broker to
reduce transaction costs for investors. It facilitates agreements with Indigenous owners, secures
planning approvals, organises water licences, and attracts commercial growers, but its services
have expanded to include all aspects of remote Indigenous economic development (see
http://www.centrefarm.com). However, the logistics of remote areas and skills shortages in local
labour have limited the attractiveness to investors of Centrefarm activity and Indigenous
employment aspirations have not been fully realised (Maru and Davies, 2011). The model used by
the ILC requires a greater investment by local Indigenous groups in any enterprise. Nevertheless,
Maru and Davies (2011) conclude the ‘broker’ model that Centrefarm represents has been
valuable and is needed to improve Indigenous employment and livelihood outcomes in remote
Australia. In the northern section of the NT, Centrefarm trades as TopEnd Farms, and has
significant involvement in the Aboriginal Land and Sea Economic Development Agency (ALSEDA), a
joint initiative from the Central and Northern Land Councils.

Chapter 3 Literature, legislation and policy | 37

The highest profile agreement relating to Indigenous involvement in and benefits from a specific
agricultural initiative is that for the Ord River Irrigation Scheme in the Kimberley, WA (Jackson and
Tan, 2013). The original Ord scheme was initially developed without consideration of Indigenous
rights, needs and interests, and involved the flooding of key sites and the dispossession of
Indigenous lands. An ILUA which attempted to resolve issues created by the scheme, was
negotiated between the state of WA and the Miriuwung Gajerrong people. It aimed to recognise
Indigenous claims to land, mitigate the impacts of existing developments, and adopt a partnership
approach for future stages of the Ord development (Jackson and Tan, 2013).
The overall agreement involved compensation for compulsory land acquisition and reparations for
past impacts, but also the establishment of a new Indigenous corporation to manage the benefits
received under the agreement, operate an economic development unit and hold and acquire land
(farm lots, commercial/industrial and residential land) (Jackson and Tan, 2013). The agreement
required any developer of Ord Stage 2 to negotiate a benefits package with the Indigenous
corporation. This included an Indigenous employment strategy with targets, opportunities for
Indigenous business ownership, consultation about project design, heritage protections and so on.
Further supplementary funding for areas of identified need included: health and wellbeing;
housing; employment, education and training; municipal services; family and community services;
justice; and culture and heritage. Significant funding for new conservation parks was provided,
with the intention that these would devolve to operational Indigenous control. Notably, the Ord
Final Agreement did not include rights to water for commercial purposes for Traditional Owners,
and it has been the subject of criticism by prominent Indigenous leaders associated with the
development (Anderson, 2013). Nevertheless, a further doubling in size of the Ord Irrigation Area
(Stage 3) is now in the early stages of development.
More recently the Water for Food initiative in Western Australia has created opportunity for
Indigenous communities to re-engage with pastoral production. Water for Food is a Western
Australian Government initiative that aims to increase irrigated agriculture across WA
(http://www.waterforfood.wa.gov.au). The initiative involves an investment of $40 million into 11
projects that extend from the Kimberley region in the north-west to the Great Southern region.
The intended outcome includes the construction of new export supply chains and new capital
investment in regional industries.

3.5

Legislative and policy context for Indigenous responses to water
and agricultural development

There is an extensive legislative, regulatory, and policy context that relates to Indigenous values,
rights and interests in water and irrigation development. This context also shapes Indigenous
development objectives, enabling some possibilities and constraining others. Key features of this
legislative, regulatory and policy context specific to Indigenous people are described in a
separately authored summary (Appendix C ). An extended NAWRA technical report from the same
research team provides further detailed description of Indigenous-specific issues and of the
general legal and regulatory environment that governs water-related development in northern
Australia (Macintosh et al., (2018). The following short summary provides some basic contextual
information to enable understanding of the field data provided by Indigenous research
participants that appears in subsequent chapters of this report.
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In terms of making laws, the Australian Constitution provides for government powers and
responsibilities to be shared between federal, state and territory governments. This includes
powers to make laws with respect to Indigenous Australians and their interests, and in each
jurisdiction governments have elected to do this. In Australia, international law does not directly
affect legal relations between domestic actors unless it becomes incorporated into domestic law
by an act of parliament. The following sections briefly summarise Indigenous interests in land and
water as they are represented in domestic law and emerged in the field data from Indigenous
participants in this activity.

3.5.1

INDIGENOUS INTERESTS IN LAND

An earlier legal challenge by Indigenous people to secure rights in land was unsuccessful, but it led
to the Australian parliament creating the first land rights legislation, the Aboriginal Land Rights
(Northern Territory) Act 1976 (NT). The development of land rights in the NT was influential in
subsequent debates and initiatives regarding Indigenous land interests – Indigenous people
elsewhere in Australia remain aware of the extent and power of the NT example. The Act provides
a system for granting substantial rights (fee simple estates) over areas of land in the NT to trusts
representing Traditional Owners. The trusts have considerable control, similar to freehold title
held by property owners elsewhere in Australia, but in this instance the property is collectively
held and unable to be sold. Other subsequent state-based legislation in Queensland and WA had
similar intent with respect to making land available to Indigenous people for residential, cultural
and economic purposes, but had a far more restricted geographic, legal and/or procedural scope.
Although conferring powerful rights, these state and territory acts did not represent formal
recognition in Australian law of traditional Indigenous ownership – of native title. This recognition
came from the High Court of Australia’s 1992 decision in Mabo v Queensland (No.2). This decision
and subsequent legislation — the Native Title Act 1993 (Cth) – created a system for recognising
Indigenous native title across Australia. The native title system provides formal recognition for
traditional claimants, but it does not automatically generate consistent property rights like those
coming from the NT land rights process. Rather, it recognises a ‘bundle of rights’ defined by the
laws and customs of the successful claimants as they can be demonstrated to the Court. As a
result, it can enable recognition of rights that are foreign to Anglo-Australian property law. Yet it
also requires an extensive burden of legal proof regarding the connection and continuity through
time of Indigenous laws and customs. Where that proof cannot be demonstrated, such laws and
customs remain unrecognised in Australian law. By its nature, the system creates significant
variations across time and space in the ability to recognise potential native title holders, and in the
rights they can secure. This means all parties affected by determinations of native title need to pay
close attention to the detail of each determination.
Securing native title can be a long process and there are a series of stages to negotiate. These
include deciding on whether a claim can be launched, identifying a suitable list of claimants,
registering the claim, managing potentially competing claims, securing a determination from the
Court, registering that determination, and creating a PBC to manage the rights secured.
The native title system also contains provisions for managing acts (as defined in the Native Title
Act 1993 as activities, land use changes) that wholly or partly impact on the continued existence,
enjoyment or exercise of native title rights and interests of native title holders. One key aspect of
Chapter 3 Literature, legislation and policy | 39

these provisions is a system of compensation. The type of act and when it took place is very
important in determining whether compensation is possible and the size and distribution of it. The
system also supports the identification and management of future acts that may impact upon
native title. Depending on the circumstances, future acts can be rendered invalid, or trigger a
requirement for compensation, if they adversely affect native title. For water and irrigation
development, these acts may include special legislation to facilitate development, issuing property
interests or approvals, and undertaking public works in support of development. The Native Title
Act 1993 specifies processes for identifying whether such acts are valid, the procedures they
require, and whether compensation is payable.
One additional important aspect of the native title system is the making of Indigenous Land Use
Agreements (ILUAs). These are binding agreements between native title parties and others about
the use of land and waters where native title is claimed or determined. They can be made at any
time during the native title process and may encompass a wide array of issues including: how
native title coexists with other interests, development agreements, compensation for adverse
effects, cultural and heritage site conservation, and benefit sharing. ILUAs can represent a
significant tool for managing native title interests in pro-active and productive ways. Further detail
about ILUAs, and about wider Indigenous interests in land, is available in Appendix C .

3.5.2

INDIGENOUS INTERESTS IN WATER

Under Australian law, the rights to the use, flow and control of water rest with state and territory
governments. State and territory water legislation specifies processes for water planning and
approval regimes, as well as constructing water infrastructure such as dams and pipes. Indigenous
interests in water were largely ignored until the recognition of native title, as native title can apply
to water as well as land. Non-exclusive rights to use and access waters have been secured through
this avenue, but past native title cases have determined that exclusive possession of water will not
be recognised in Australian law. Exclusive possession of land through native title can provide the
practical ability to restrict access to water, but it is not exclusive possession of the water. As with
land, continuity in laws and customs in relation to water needs to be demonstrated for rights to be
recognised.
A second means for recognising Indigenous interests in water is through water laws and statutes.
Queensland, the NT and WA are signatories to the National Water Initiative (NWI) (agreed in 2004
by the Council of Australian Governments) that emphasises Indigenous access to water,
Indigenous representation in water planning, and the incorporation of social, spiritual and
customary objectives in water plans. The NWI also highlights the existence of native title rights to
water. There are variations across the jurisdictions in the degree to which their statutes reflect the
NWI. In WA, Indigenous interests can be considered in water planning but there is no requirement
to do so. In the NT, ‘cultural factors’ can be considered in current water-planning frameworks, and
the government is considering strategic Indigenous water reserves or entitlements in future water
plans to aid Indigenous economic development. In Queensland, the relevant water legislation
recognises the Indigenous interests in, and connection to, water resources.
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3.5.3

GOVERNMENT APPROVALS

General government planning, environmental and heritage approval processes provide a means
for Indigenous participation in development decisions, and for recognising and protecting
Indigenous interests in development. Regulatory processes focused on the specific protection of
Indigenous interests mostly relate to the protection of places and objects of Indigenous heritage
significance. This encompasses legislation at both federal and state levels, and both cultural and
environmental heritage legislation. Water and irrigation developments will need to comply with
relevant federal, state and territory environmental and cultural heritage requirements. Further
discussion of cultural heritage issues arising from such developments is found in Section 4.4.3.

Figure 3-1 Mary River
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4

Culture, people and country

4.1

Introduction

Section 4 of this report uses data from the Assessment participants to highlight key principles for
Indigenous people generally and for the people of the Darwin catchments in particular. The
comments are organised in three interrelated themes that are frequently emphasised as
significant by Indigenous people themselves – culture, people, and country – and progress in
sequence, providing foundations for more specific remarks about water, environmental change
and development impacts and objectives. In discussing culture, the section highlights the
importance of underlying cosmology and belief (the Dreaming), activities (represented here by
hunting and fishing), and the knowledge that flows from those. These key components of culture
influence people, introduced here by comments about identity and kinship and about obligations
and responsibilities. In turn, these discussions of culture and people inform understandings of
country – ownership and access, and how country is looked after. These provide the underlying
principles for how Indigenous people in the Darwin catchments engage with non-Indigenous
people, summarised here in terms of consultation and consent about access and activities,
compliance with protocols and conditions, and compensation for profits extracted and/or damage
incurred. Supported by Sections 1, 2, and 3, Section 4 provides principles and foundations for
effectively understanding the wider context of the data provided in Section 5, which focuses
directly on water and natural resource development.

4.2

Culture

When speaking English, Indigenous people often describe their ‘culture’ as a crucial attribute.
Culture is a complex term with a range of meanings, even in technical usage in the social sciences.
What is frequently emphasised by Indigenous people are interrelated principles, beliefs and
activities – stories, laws, songs, dances, kin relationships, hunting and fishing practices, and so on.
Of these, three main elements will be highlighted here: religious beliefs about the landscape
(often known as the Dreaming); hunting and fishing activities; and Indigenous knowledge. For the
Indigenous groups with affiliation to the Darwin catchments, these cultural elements are crucial to
sustaining their rights and responsibilities to the water sources (Rose, 2002).

4.2.1

DREAMING

Central to the belief system of all Indigenous groups with ancestral ties to the Darwin catchments
are the creation stories of and about water and the rivers. These encompass and explain creative
powers that are still active in the landscape and waterways, as well as physical features and how
people should relate to one another and the river. They also reflect key aspects of wider
mythologies found throughout northern Australia, particularly the association between creation,
water and snakes. For Indigenous people, the rivers and all water sources are known to have been
created by the Dreaming, and are often inhabited by a complex of mythic beings regarded as living
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rainbow serpents or water snakes. Of particular significance to Dreaming and spirituality, in a
water sense, are the life-giving permanent water sources that persist at the end of the dry season,
providing water year round. The conception spirits of humans who arise from these pools creates
a fundamental link between people and place:
We have that strong belief in the rainbow serpent. It is the creator that makes billabongs and
waterways. There is places that you go where the serpent lives under water. All those stories were
passed on from one generation to the other, the elders.
Senior Minitja Traditional Owner for the Wildman and Mary
Most of the waterways, the creeks, the billabong, the rivers the actual kind of creation stories. It is
the rainbow serpent. Water plays a big part and is really very significant to people in that way. The
sites, significant sites also as well, created along with those actual water lines.
Warai Traditional Owner B
One of the biggest things is from Buley’s Rockhole. It is our main big goose Dreaming. Goose blew
didgeridoo and he called the water up from Buley’s. Buley’s is very important to the Finniss
because it runs into Finniss behind the community and down to the sea. In that dynamic that is sort
of what it is. One of the ancestors danced White Eagle and brought language – the goose brought
the song.
Mak Mak Marranunggu Traditional Owner C
All that Mary River area there are lots of ceremony ground. Felix was the boss man for that
ceremony. A lot used to come from Arnhem Land, also from Delissaville. You have Dreamings, that
overlap the boundaries. When people have ceremonies they come to a place where there is water.
Camps, that is how it used to happen.
Senior Minitja Traditional Owner for the Wildman and Mary
We have got sites all through here, and our pumbas, our walking and Dreaming tracks and
songlines traverse all those areas. That is something that needs to be borne in mind.
Kungarakan Traditional Owner B
Kathy: That's the whistling kite flying in the smoke. ln the Dreamtime story, when there's a fire, you
see big mob of those. And when he sings out, we whistle too. We encourage him.
Kathy Daiyi (Rose 2002:24)
This place here [right], when we look at this hill, it's the heartbeat of this country. From here we
look - we look straightaway and we know this is the White Eagle place here, and we feel really
deeply because this is where all our language come from, handed down from the White Eagle, and
all our ceremonies. This was Mum's favourite place here. She used to come here all the time. She
took all the kids. Anybody that was travelling with her always came past here.
ln our heart, from long time, all our Dreaming stories, no matter white man got fence lines
everywhere, they cut this country up. Aboriginal way, our way, that country goes right past
Dreaming tracks, and you can't cut it off with fencelines.
April Bright (Rose 2002:47)
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Water was here first before people. We came out of it. Some people say that is their Dreaming.
There is a lot of connections with water all around the world. There are cultural stories all around
the world.
Kungarakan Traditional Owner A
The connection between the Dreaming powers and people mean that the landscape is understood
as alive, as responsive to changes in human life. This means that people must be aware of their
conduct on the country, and be concerned about events and activities undertaken by others that is
occurring there.

Figure 4-1 Saltwater crocodile (Crocodylus porosus)

4.2.2

HUNTING AND FISHING

Indigenous people across Australia frequently emphasise how their culture is bound to particular
places, and to particular ways of interacting with those places. This can include undertaking formal
ceremonial activities such as dancing, singing, and painting, avoiding powerful or dangerous
places, protocols for introducing new and unfamiliar people to sites, and talking to ancestors while
on the country. Hunting and fishing, and the resources and sensory experiences they provide, are
also stressed as crucial to ongoing cultural and kinship connections for people in the Darwin
catchments. Darwin catchments people traditionally moved from camp to camp, utilising the
riverine resources in seasonal patterns. During station times, people would walk to the river
whenever possible, often after work or on Sundays, to go hunting. Similar patterns exist today as
people continue to subsist on riverine resources, going hunting whenever possible to catch fish,
crocodile, turtle, mussels, goanna and cherabin. These riverine resources remain a vital part of the
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Indigenous diet, especially for those living on social security incomes that are insufficient to meet
costs of living in the area (Finn and Jackson, 2011). The ongoing significance of hunting and fishing
is clearly evident from the data gathered here.
For that area, the family has been utilising it for a resource and to maintain a standard of living.
We go on a weekly basis. We don’t hammer an area. In my particular family that was one of the
main places, it was like a frontier, no one else going in there much, enjoying the resource, relating
to family.
Mak Mak Marranunggu Traditional Owner C
We visit for recreational purposes, all through Tumbling Waters and Blackmore River. We only stay
the freshwater side of Blackmore River, all the way down to Dundee Beach. And Berry Springs or
Laniyuk as its name is. People visit there for fishing and cultural activities.
Kungarakan Traditional Owner B
We stay physically and mentally in touch with those places. We practice what was taught to
maintain and look after those areas, traditionally.
Mak Mak Marranunggu Traditional Owner B
We are united family-wise from one clan group to another. We share a lot of things, like barter and
that - we share. Big ceremonies, we all go together, it is part of the ritual process. Hunting and
fishing is the main one. Without water there’d be no fish.
Warai-Ganwadak Elder from the Adelaide River
We have barramundi, turtle, fish, birds. Flat out finding a bird out the back though – just some
geese and ducks. Pigs buffalo cattle everything. And the old people before us even more, they used
to get other things as well. You know what is very important for us is turtle in the dry season and
fish in the wet season. You can still get a good barra out of the river when it has stopped flowing.
Someone even got a turtle in flowing water this year.
Kungarakan Traditional Owner C
Kim: When we were small, when we used to come here [into the homeland], we used to come here
for fishing and that. And camping. We used to catch big barra, everything, turtle, and get all the
bush turkey out on the plain when it's been burnt. We used to come here with everyone, all my
family, and the old people too. They were still alive when I was little. We used to come out here in a
big gang. Other times, just come out with my Mum and Dad, or Nana (Nancy). Auntie Margy mob any time …When we was growing up in this country, from little kid time, right up from babies right
up till now, we've always spent time in this country, always ... This place is like a photo album for
us, you know. All our memories and everything is from this place, from kid time. You know, we
never had friends in town because we were always out here. All our family was our friends, my
sisters, cousins, whole lot, when we come out here.
Kim Deveraux (Rose 2002:128)
In reality you could be more effective hunting, foraging, gathering food for everyone, by working in
groups in the most arid continent in the world.
Kungarakan Traditional Owner B
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All the animals that live in the water, that we forage. We eat from the waterways and that’s very
important to helping people. It’s one of the major things. Growing up inland in the wetland regions.
That’s one of the things - my ancestors have always been hunting and foraging on the river you
know, on the edge of the river, in the river. Water here plays a big part.
Warai Traditional Owner B
We use the flowers for our funerals. Like white people use lilies, and we use these lilies. There's
medicine here too. The lotus bird hunts here, and magpie geese, whistle ducks, black ducks,
miniature ducks, pygmy geese, herons, jabirus, Mak Mak, hawks, gulls even. Swamp harriers, willy
wagtails, peewees, plovers. There's barra and sleepy cod, tarpon, catfish in the floodwaters, that's
eel tail and fork tail catfish. ln the floodwaters there's rifle fish, glass fish, stripeys and crocs, even
the Johnston croc might get stranded. And both turtles, short-neck and long-neck. We share the
water with all of them, and with the cattle and horses. Everything is there, we all live off the same
place. There's snakes and goannas and eels. Everything you want is right there at your fingertips.
Linda Ford (Rose 2002:75)
The education of young people can occur through hunting and fishing, for example the teaching of
language names for fish while concurrently engaging in recreational and economic activity. Recent
research suggests that alterations to the flow regime of the rivers adjacent to the Darwin
catchments under future irrigated agricultural development scenarios could have a substantial
impact on populations of aquatic species that contribute to the Indigenous customary economy
(Jackson et al., 2012). Indigenous hunting and gathering is vital to cultural and economic life, and
so changes to species availability, or to the underlying habitat that supports those species, is of
considerable significance.

4.2.3

INDIGENOUS KNOWLEDGE

The combination of the ancestral lore encoded in the Dreaming and the everyday engagement
with the landscape represented here by hunting and fishing activity directly informs Indigenous
knowledge. Indigenous knowledge is widely understood to be integral to the management of
many Indigenous customary land and water systems, including subsistence resource-use strategies
(Barber, 2005; Woodward et al., 2012). Indigenous knowledge can be ‘geographically and
temporally more extensive’ than research-based knowledge (Fraser et al., 2006) especially in
regions where Indigenous livelihoods are reliant on natural resources, because of the relatively
widespread and long duration of Indigenous occupation and observation (Prober et al., 2011). This
is evident in the field data collected from the Darwin catchments.
The Wildman and Mary rivers are the places I have good knowledge. When I was a kid, we used to
travel backwards and forwards through there, and then when I was working as a ranger there was
a lot of hunting, camping out on country, and the burning program inside Kakadu.
Senior Minitja Traditional Owner for the Wildman and Mary
That knowledge is passed on, from my mother, to myself and to my children. It is reinforced by
going out and visiting those places.
Mak Mak Marranunggu Traditional Owner D
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There’s a couple of springs out the back here where you are not allowed to drink the water because
it contains chemicals that will kill you. The old people used to use it for payback, retribution style.
You can’t even touch it with bare hands, in the dry season - they likened it to strychnine.
Mak Mak Marranunggu Traditional Owner C
There were cattle yards all over this area. We grew up with our fathers when we were young - got
to know each camp and what the site represented. They were mainly where water was available
for cooking, drinking, and horses. That was the main source. We got to know those areas from 10
years old up. I learnt from that age.
Warai-Ganwadak Elder from the Adelaide River
So every time we went there we would clear out people’s rubbish and take it out of there, move
some logs so the water was not stagnant, and checking the waters’ health for those little things
that skate on the water, that tell you that is the water is healthy. The water skate? They only skate
on clean water so you can drink it. That is our indication that the water is healthy, you can drink it.
Good water. You don’t get them on scummy water. I got grown up with that exercise, everytime
we went to that place. These are things that are instilled in me and I imagine in many other
Kungarakany because they went to that same place too. You swim in here, you have got to clean it
up. Help the water flow
Kungarakan Traditional Owner B
You can tell in Aboriginal way you look at - and in scientific ways as well - the dragonfly won’t nest
or won’t have their eggs if its dirty water, unless it’s really healthy clean water you won’t see the
dragonfly
Warai Traditional Owner B
We have the knowledge. That Warai ethnobotany was started by three women, then David Yates’
father pushed it on, then my mother finished that off.
Warai Traditional Owner C
This is the time we burn our country. It is part of our responsibility in looking after country…the
country tells you when and where to burn.
April Bright (Rose 2002:15)
As noted at the beginning of this section, culture is a complex term, but it carries considerable
weight for Indigenous Australians. The causal and creative powers of the Dreaming, the everyday
engagement through hunting and fishing, and the knowledge that can be built and shared from
those foundations, are key elements of culture for Darwin catchments Indigenous people.

4.3

People

4.3.1

IDENTITY AND KINSHIP

The key elements of culture in turn provide foundations for personal identity, relatedness and
obligations to others that are crucial to shaping peoples’ sense of who they are. Culture informs,
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and is informed by, the people who hold it. Individual identities emerge from relatedness to
culturally important places, such as conception sites:
With me in particular, all the spring systems, that is what the elders know, the more I learnt about
the site that they named me for and the custodial stuff that goes with that, it is all connected with
the springs. I am divided between the Adelaide River Kumali catchment and the other part of my
heart is the Finiss River catchment.
Kungarakan Maranda Anmilil Local Descent Group
We were both born upstream from this area, on the same river system.
Mak Mak Marranunggu Traditional Owner B
There is a mirr place – one of my daughters is from the very large long necked turtle – the female.
We are not allowed to eat the big one, nor are family. We follow the food rules. We can eat some
turtles, but we must be remorseful, show love and affection for our country. My other daughter's
mirr place is on the floodplain. It is called Karpita and it gets indundated during the floods. Her
totem is a goanna – many died when the cane toads came.
Mak Mak Marranunggu Traditional Owner D
Water is the connector - animals, kinship system, stringybark and eagle - is us.
Mak Mak Marranunggu Traditional Owner C
Minitja was the people, on our last recording I got our Limingan was the language. Our connection
we follow through our great-great-grandmother side. Other people follow the patrilineal side from
Kakadu east into Arnhem Land. If you listen to the older people they know you speak the different
language. Ceremonies are shared, they came from Arnhem Land
Senior Minitja Traditional Owner for the Wildman and Mary
If you were to enter onto country then you call out to country and you wash that water onto your
brow, or your body or under your arms. And it drips into the river and it sends your scent all around
country to say ‘this one she’s back’ or ‘he’s back’. It is a passport back into the country. It is an
integral relationship, it’s a symbiotic, I think that is it, symbiotic relationship.
Kungarakan Traditional Owner B
Upper Daly is all my Father’s country. Marranungu. I’m all over the place. Mother is Warai, that is
the main thing I speak for. Every now and again I go back to Father’s country. I associate with the
areas where I live. I associate with Finniss River, Adelaide River, little bit upper Adelaide River, and
lower. Upper Adelaide is Warai, lower is different country, Limingan and Wulna. Upstream is where
we are from - Warai and Kungarakan.
Warai Traditional Owner C
My youngest son Calvin, his Aboriginal name is Muluk. That [place] is down on the beach. Because I
saw a big croc there, and later on a few days after that. my husband Colin was commercial fishing
with Dad and he caught a 16-17 foot salt water crocodile in the net. Mum told him that I was
pregnant. So the crocodile is Calvin's mirr.
Margaret Daiyi (Rose 2002:30)
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This place, white man way they call it Bamboo Creek, we call it Makanba, and this place here got
lot of Dreaming. This place is one of the heart places for our people. This place, ceremonies been
here, old time, even when I was a little girl, used to be big mob dancing here, corroboree.
April Bright (Rose 2002: 145)
Indigenous people are more strongly associated with the places where they were conceived,
where they grew up, where they have kinship connections, and that they know most about.
However, the data also shows that Indigenous people identify with, and are connected to, one
another and to the Darwin catchments as a whole. Processes of conception, intermarriage,
adoption and residence mean that people can trace personal, historical and kinship connections to
a number of places in the Darwin catchments, strengthening connections to the rivers amongst
those recognised as their Traditional Owners.

Figure 4-2 Intermediate egret (Ardea intermedia) on lily pads

4.3.2

OBLIGATIONS AND RESPONSIBILITIES

These cultural and personal ties generate obligations and responsibilities as well as connection
and identity. These obligations are to other living relatives strongly connected with that country,
but also to ancestors and future descendants. These connections to the water sources also imply
obligations and responsibilities to those living elsewhere, particularly downstream.
Responsibilities to others past, present and future are a feature of Indigenous identities and
kinship relationships.
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Inter-generational obligations and responsibilities
The long residence times, continuity of Indigenous cultures, and beliefs about the ongoing
presence of ancestors in the landscape creates a strong basis for an ethic of inter-generational
responsibility. Living people have obligations to the ancestors and elders both past and present, as
well as to future generations, because all are connected to the same traditional lands. The
following comments demonstrate this:
We are encumbered by those sorts of moral and spiritual obligations to our ancestors because they
didn’t corrupt the land, they created our landscapes and our waterways, created the blueprints for
social living, ecology. So I might be a modern day Aboriginal woman, but I still believe the essence
of what that is telling us: don’t destroy stuff.
Kungarakan Traditional Owner B
The knowledge and the teaching that we are putting into the younger generation, that they
maintain and preserve, what is here for them.
Mak Mak Marranunggu Traditional Owner B
Sometimes I like going out on country, and taking the kids too, showing them around, teaching
them things about country, stories about country, what used to be there that is not there now.
Similar to ceremony knowledge, we start when we are young, and later we know where to go. Old
people, what I have been told from my Mum and uncle, they used to walk a mile or two to get
water, but they know every little waterhole. They used to walk from Gunbalanya to Pine creek. On
the way they know every little waterhole or camping place. It used to take them a week or two, on
the way they did a lot of hunting, camping, educating the kids, culture thing, mapping out the
country, who owned it, what tribe. This century now, we still have that from our old people, from
the elders.
Senior Elder of the Minitja language group
It is our rule from the creation time that we have to continue looking after it. See that it does not
get overridden by others. We have to keep that tradition.
Senior Minitja Traditional Owner for the Wildman and Mary
The most regularly used areas in this community, almost on a daily basis, are upstream. Hunting,
camping, fishing, taking the kids. It is all up that way. And is has been like that since we were all
kids. The last 50 years we’ve been alive. Their fathers and grandfathers. It is nearly every day.
Kungarakan Traditional Owner C
It’s got to be real, it’s got to be beneficial, to the people who are living, when I’m not going to be
there. I don’t want to be making bad decisions for future generations, I’m telling you what was our
objections back there, and the reasons why. I don’t want to endorse anything that is going to harm
future generations
Kungarakan Traditional Owner A
We have cultural obligation to discharge that knowledge to this generation
Mak Mak Marranunggu Traditional Owner E
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My big thing is passing on custodial responsibilities. It’s our custodial responsibilities to look after
the waterways and make sure that it is free-flowing, it is something that we teach our children
from when we were kids. I am really strong about inter-generational equity. If my grandparents
had not involved me in those meetings there would be no one with the knowledge. Not just the
custodial point of view but also the ins and outs of managing our land. I’ve made sure my son and
grandson are involved in major things that I know are coming up like the railway agreement – it’s
99 years. There needs to be a process that makes inter-generational issues front of mind, there
needs to be a way of involving younger people. We are getting thinner on the ground, and we need
to know that things that we have been working on all our lives, it has got to survive. That next
generation is something people need to be conscious of when they are looking at things.
Kungarakan Maranda Anmilil Local Descent Group
This country is my future, my children's future, my grandchildren after that, and the rest of my
family.
Calvin Deveraux (Rose 2002:68).
Geographic obligations and responsibilities
Complementing Indigenous obligations to past and future generations on their own traditional
lands are the obligations Indigenous people have to groups which are near neighbours or occupy
land downstream from them. Traditional ties and intermarriage between groups can mean that
near neighbours are often direct relatives, but obligations also extend beyond immediate and
direct kinship relationships. Of particular importance to this study are responsibilities to those
living downstream, and this principle is clearly evident in comments made by research
participants, incorporating concerns about Indigenous inhabitants, but also about non-Indigenous
people and industries:
We must look after the habitat - look after the river system and the floodplain.
Mak Mak Marranunggu Traditional Owner E
All the people downstream need to be included about things, because how will that dam affect
everything downstream, how will it affect the site? It is not right for upstream to make decisions
that are going to affect downstream people as well.
Kungarakan Maranda Anmilil Local Descent Group
Where I am, the Adelaide River is probably 6-7 km away from where I live. I’m always sort of
looking at the river
Warai Traditional Owner B
Water is needed for law – men’s and women’s business need water. That connection between the
groups can come through the water.
Warai Traditional Owner C
Consulting with Traditional Owners is a step in the right direction, but it’s got to be for the benefit
of humankind, not just Aboriginal people. This civilisation has to survive, and water is one of the
things on the agenda today. It is not about Kungarakan it is about World Heritage and
environment. We had to look after the environment, not just in Kungarakan country, but all over
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the world. That is what I look at people like CSIRO to protect. Because it is in all our interests, it is a
World Heritage, it is our survival tool, water. We have to look after it. And if we have to put it into
areas of catchment, well don’t damage what you are doing with it.
Kungarakan Traditional Owner A
The obligations and responsibilities described above support the desire for best-practice land and
catchment management. This is discussed below at 4.4.3.

4.4

Country

4.4.1

OWNERSHIP

The previous sections demonstrate that the principles and obligations relating to culture and to
people also relate to the country itself. Indigenous people understand themselves as the prior and
continuing owners and custodians of their traditional country. This entails both an awareness of
what those lands are, regulation of access to them, and a duty of care to see that they are
maintained for the future. With respect to the former, in pre-colonial times, formal boundaries
may not have been as clearly demarcated as those that exist today for the purposes of mapping
land tenure and making legal claims. Yet the owners of key areas were known, and it was those
people who were responsible for managing the landscape, regulating visitation and access, and
who would be expected to negotiate formal arrangements and demarcations when disputes
arose. Features such as ranges, river systems, and habitats played an important role in the
identification of particular areas with particular people. Ownership and the identification of roles
and responsibilities in ongoing management are based on a combination of geography and kinship
relationships.
The disruption caused by colonisation affected boundaries and demarcations. The main
contemporary effect is the reduction of some internal complexity in local ownership groupings and
the resulting use of broader regional group and linguistic identifiers to cover wider areas of
country. The composition of contemporary Indigenous groups in the Darwin catchments reflects
this process of aggregation, often undertaken to simplify the formal legal process by reducing the
potential number of claims. However, people retain an ongoing awareness of the internal
boundaries and demarcations within the country – how they relate to water and to people:
‘When I travel around my country I won’t starve. I know I’ll find good tucker because I have the
right sweat for my country. It’ll look after us, because we are one and the same. You only need to
call out. Talk to the land. It gives us life.’
Nancy Daiyi (Rose 2002:33)
You have to be careful and there are rules and protocols to follow. You need the right people.
Senior Minitja Traditional Owner for the Wildman and Mary
What I’m not happy about is the area I am living in now, my children all grew up and can say how
the country has changed. Other people are coming to meetings and saying they were having input
and saying they were around before, and yet they only came out after Tracy. They are telling NLC
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and AAPA that they were there all the time. The Warai Association was formed by the Yates and
Tambling families.
Warai-Ganwadak Elder from the Adelaide River
We have reps from the other side of Mary River, the Tambling family, on the southern side, that is
their area. They come into that meeting too. If there is tourists who want to go and do some
camping there, they get permissions from the delegates. I’m one of them but it is not my country it
belongs to them (Tamblings). Because of Aboriginal law. In 15 mile community near Darwin you
will find Darryl Tambling.
Senior Elder of the Minitja language group
What is other people’s country we can’t comment on, and if you are talking about Adelaide River,
we got no jurisdiction over that. We have a footprint there, we have a concern, we have an
interest. Kurindju is our most important place. I’ve got to point this out that in our land claim we
weren’t considered for that area, but we hold that as our main area, and it will be spelled in
another way, because the people who have challenged us have called it Gurudju. Gurudju that is
the White Eagle people, Makmak people now claim it. But that area is our main protection, our
headquarters.
Kungarakan Traditional Owner A
Water belong to us mob, the first Australians when we were here. The streams and how it runs and
breaks up boundaries for us mob. The rainbow serpent, the sacred stuff, is connected to the water.
Our sacred beliefs through ceremony.
Warai Traditional Owner C
I ask Mum, 'When you travel around other places for ceremonies, down to the Daly River to the
outstations ... how do you compare their country with yours?' Her reply: 'l feel like a foreigner
because my heart doesn't belong to their country.'
Kathy Daiyi (Rose 2002:12)
Traditional ownership to country for my Mum was everything - everything. lt was the songs, the
ceremony, the Land, themselves, their family everything that life was all about. This place here was
her heart. That's what she lived for, and that's what she died for.
April Bright (Rose 2002:12)
ALRA and native title are crucial contemporary forms of ownership and recognition, and play an
important role in patterns of boundary and tenure. Native title constitutes formal recognition of
prior and ongoing Indigenous interest, and lines of descent and geographic boundaries are two of
the key features in native title processes. Yet as noted in Appendix C , although it contains formal
boundary delimitation, native title does not automatically entail freehold ownership, rather the
recognition of a series of ongoing rights and interests with their origins in Indigenous traditions.
Such rights can be difficult to prove and extinguished by common law and legislation even if
evidence to prove them is available. Therefore, they are necessarily limited in their extent
(particularly with respect to water). ALRA land provides a standardised form of ownership that is
akin to collectively held freehold. The formal land tenure overlaying Darwin catchments is a
complex mixture. This creates challenges for Indigenous custodians in exercising their rights as
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owners, including both regulating the access of others, and gaining access for themselves. These
issues of access will be discussed in turn.

Figure 4-3 Corroboree Billabong

4.4.2

ACCESS PROTOCOLS

Indigenous ownership boundaries, and the access protocols associated with them, are driven by
the laws laid down in the Dreaming and peoples’ relationships to them. This means that there are
areas where access is not allowed, areas where access is restricted to a few, and processes and
protocols for making these judgments. Access protocols can also have a temporal component, for
example when areas of the country are closed following a funeral, or when the condition of a
particular person is understood to pose a risk. Once permission is given, there are also protocols
for introducing new people who have gained permission to the country. Indigenous protocols
about introduction to country apply to Indigenous people from elsewhere, as well as others who
will need regular and consistent access to both the country and its people:
On the Dreaming side, water is in some places, you have sacred sites, billabongs or something,
which only certain people are allowed to go in there. In other words the rightful people. There
might be a billabong where no men are allowed to go there, only woman. Or there might be
another billabong where only men can go and woman can’t. If they break the Law people can get
sick or even die. In some places where the law is. People have to obey the Law. Balanda [nonIndigenous people] have places like private property, we have the same.
Senior Elder of the Minitja language group
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It is Crown land and it is free to the public. Every Tom, Dick and Harry goes through there, people
from Darwin and around this area goes there. Hunting, shooting, leaving a mess behind, going
through places they don’t know. It is just, you go straight from here, and it is a dirt road just open
to anybody.
Kungarakan Traditional Owner C
Water is important for us ceremony wise. It’s not only for looking after animals and plants, but a
big role on customary land. We use it to welcome people onto land. We have to introduce people non-Aboriginal people also.
Warai-Ganwadak Elder from the Adelaide River
Too many other people came along, drive through destroying country. The community I am in at
present, there are too many coming through without knowing what their rights are. The people
who did give permission are Johnny-come-lately.
Warai-Ganwadak Elder from the Adelaide River
Before we go up onto that Tabletop, any of the women, we call out to the country first, and we ask
for our grandfather to protect us when we go up there. Whenever we come to any special places
we look at the ground and we point our elbow out ... to whatever that place is
Linda Ford (Rose 2002: 136)
One challenge for Indigenous custodians is that they can frequently lack the legal ownership rights
and means to enforce the access protocols, or the rules about conduct that can enable their
permission to be given. The challenge of trying to enforce Indigenous access protocols is
correlated with the challenge of constraints on Indigenous access. Although lines of Indigenous
ownership and responsibility were often retained, colonisation continues to affect Indigenous
access to traditional lands. There is a complex history and a dynamic set of relationships between
Indigenous people and the freehold owners and pastoral leaseholders and managers of the
Darwin catchments. Some Traditional Owners have experienced long-term employment in the
cattle industry, others grew up on local pastoral stations, and some have experienced long-term,
predominantly amicable relationships with pastoral owners and managers. However, pastoral
leases have historically restricted public and Indigenous access to the rivers, and changes in labour
use in the pastoral industry has resulted in a deterioration of some access arrangements. Pastoral
access is a significant and ongoing issue for Darwin catchments people:
When pastoral properties closed up a lot of access, people could not do it so easily. But wherever
you went to other people’s country they would take you to water as a source, a source of life.
Senior Minitja Traditional Owner for the Wildman and Mary
One means of negotiating access is provided by native title through the ILUA process. The
comments above indicate the significance of Indigenous ownership boundaries and access
protocols in peoples’ thinking about their country, as well as the challenges for maintaining those
systems given the limited rights and recognitions obtainable from formal legal processes.
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4.4.3

LOOKING AFTER COUNTRY

Concerns about recognition of ownership and of the need to regulate access are manifestations of
the deeper concern from Darwin catchments Indigenous people to look after the country. Caring
for the country can take many forms, some of which have already been noted as the
interrelatedness of culture, people and country, meaning that caring for one element necessarily
means caring for and about the others. Two important elements of contemporary caring for
country are cultural heritage management and land and environmental management.
Cultural heritage management
When I talk about natural and cultural heritage and protection, it is all of those things that come
under it – rangers program, keeping cultural heritage and language going and really wanting to
have a place for younger people - mixed up people living in Darwin, they really need a place.
Kungarakan Maranda Anmilil Local Descent Group
Indigenous cultural heritage protection, and its relationship to development, is a crucial area of
ongoing concern, current activity and future potential for Indigenous people. Indigenous cultural
heritage has a number of components, including:
• archaeological sites (such as artefact scatters, hearths, stone tool knapping areas, scarred trees
and stone arrangements)
• places associated with traditional stories or traditional knowledge
• places of historical importance
• places of contemporary importance (e.g. for Indigenous customary and recreational uses,
educational opportunities and the resources they provide).
The depopulation associated with colonisation and the ongoing access restrictions to significant
areas of traditional lands have decreased baseline heritage knowledge amongst the remaining
Indigenous population. Baseline cultural heritage knowledge is crucial for Indigenous people
making decisions about future development and so improving cultural heritage knowledge,
recording, and management is an important objective. A comprehensive field survey of cultural
heritage across the extensive area represented by the Darwin catchments is yet to be completed.
Existing registered collated data from local smaller-scale and site-specific surveys has identified a
broad range of Indigenous cultural heritage sites (Figure 4-1), suggesting that much further
cultural heritage remains undetected, undocumented and/or unregistered. The significance of
places in cultural heritage terms entails an ongoing obligation on Indigenous people to manage
and protect them – to balance economic opportunities and cultural responsibilities. There is also a
direct connection between protecting cultural heritage and natural heritage. The next section
makes further comments about the natural heritage and environmental management component
of that activity.
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Figure 4-4 Registered Indigenous cultural heritage sites in the Darwin catchments as at July 2017
Data source: Aboriginal Areas Protection Authority

Environmental management
A second and related component of Indigenous responsibilities to look after country is land and
environmental management. Caring for this aspect of the country involves being physically
present, understanding the nature of the system, monitoring it for change, and ensuring
appropriate conduct. In addition to monitoring impacts on the landscape, caring for the country
also involves being aware of what non-Indigenous people might call ecological relationships and
the role of indicator species in system health. An important aspect of environmental management
is the use of fire:
We burn those areas, just the Amangal people. We have been doing it for years, making grass,
letting things breed, opening it up. Every year it is managed by people from here.
Kungarakan Traditional Owner E
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Grass owls. There was a strip of native grassland and we found where they have been nesting so
we have been telling people not to burn that ridge area.
Mak Mak Marranunggu Traditional Owner A
We still maintain the ridges and higher points around the floodplain, try not to burn too late, so
early burns. In saying that, the lightning does not discriminate, and it lights up the floodplain, but
generally it is ok because the rain is coming, as long as it happens well before the flood. The
grasses here are a big factor not only for the cattle but the Fogg Bay vicinity relies on the microbes
that live on the grasses. It is one of the starting points of the food chain, the nutrients and
sediment that get pushed out to sea.
Mak Mak Marranunggu Traditional Owner C

Figure 4-5 Early dry season burn, Finniss catchment

The responsibility to manage fire properly is correlated with the need to manage introduced
weeds and grasses:
From country of the heart, here’s an example. Mum was here when the mimosa came. She was
here before the mimosa, she was here when it was here, and we started doing our trial bit at
Ironstone, we sprayed helicopter spray, we go two government bulldozers in, and it was actually
containing the mimosa. Mum passed away in 1997. She came out and had a look and she said ‘oh
it nearly looks like it used to. I wouldn’t have believed it’. She had seen it before and after…And if
we could, we’d get rid of the introduced grasses back on the floodplain. Let the natural ones come
back. At ironstone, there’s not much on twin hill but on ironstone we have still got the wild rice and
the sedge with the little corms that the magpie geese eat and that we eat. We have still got a bit of
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that. If we could get rid of the mimosa forever, then we would try to get rid of the introduced
grasses, but until we get rid of the mimosa, introduced grasses limit the mimosa.
Mak Mak Marranunggu Traditional Owner A
Also important is to look after water, both surface water and groundwater:
We don’t just look after top water, we look after underneath water too, subterranean water. And
your mother has got that name. We have got language for that. We have got different levels of
existence in our language.
Kungarakan Traditional Owner A
Formal responsibility for such management is partly understood to rest with Indigenous
custodians and with modern management entities such as Indigenous rangers, but also implies
responsibility for humanity more generally.
On the Traditional Owner side, I think it goes back to the rangers. They are the ones doing the
research and management there.
Senior Elder of the Minitja language group
It is extremely important to us. It is what we need to protect. That is our purpose in life as people
who were placed on this earth from the evolutionary time - that is our responsibility, but that
responsibility lies with all human beings all over the world. As far as I am concerned, we happen to
be the ones in the affected area, and we have to stand firm on that protection
Kungarakan Traditional Owner A
Indigenous ranger programs have been an extremely popular development of Australian natural
resource management over recent decades. Ranger programs can be a key means for delivering
environmental and cultural heritage management, for caring for the country. The ranger groups
are often the focal point for external actors – pastoralists, government staff, researchers - to
engage with Indigenous communities in relation to conservation and land management-related
activities. Ranger programs are also seen as an important enabling structure to support peoples’
return to country. In the Darwin catchments, Indigenous custodians and ranger groups based at
Batchelor and Bulgul have been involved in environmental management on the Finniss River, and
NRM activities are also undertaken by Indigenous owners based at Adelaide River. In Darwin itself,
the Larrakia Rangers work in a region around the city from the Cox Peninsula to the lower Adelaide
River. 6 Their focus is on commercial work and on employment and training as the Larrakia do not
own or control substantial tracts of undeveloped land. and there are also Indigenous-identified
rangers working for the Parks and Wildlife Commission. Partnerships, particularly with pastoral
lessees, government land management agencies, research and conservation interests, can be a
particularly effective form of collaborative land management for Indigenous people who do not
have full control over their own territory. Joint management regimes in places like national parks
may be the only available option where the creation of the park predated or overtook legal
recognition of customary ownership.

6

http://larrakia.com/services/larrakia-rangers.
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4.5

Managing others on country

The cultural attachments to traditional country experienced by Indigenous people lead to a sense
of ownership, to a sense of obligation to near neighbours and to past and future generations, and
to ongoing attempts to appropriately manage natural and cultural resources. This, in turn, leads to
a series of expectations with respect to managing the activities of non-Indigenous people on
Indigenous lands. Such expectations are multi-faceted and encompass aspects of the discussion of
potential meanings of ‘engagement’ highlighted in Section 1.3.1. In the direct management of
non-Indigenous activities, four related points will be noted here – consultation, consent,
compliance and compensation.
Early and regular ongoing consultation about activities undertaken on traditional lands is a crucial
principle for Indigenous custodians. That crucial step of consultation and enabling people to have
their say is a pre-condition for consent by Traditional Owners.
We’ve never opposed progress. Kungarakan people have never done that. But it had to be done
with full consultation and with a good will.
Kungarakan Traditional Owner A
They should not have lawns in this country. To us it is just a waste of water. And an ecosystem that
ends up on Aboriginal land ends up stuffed, so to speak. This is the story of the bubbling water
Dreaming. They did not actually consult with us about putting a bore down, it was only after the
fact that we said ‘well hang on, this is one of our major Dreamings’. The actual physical entity is
the actual water. He come up there and poured the kangaroo over his rice. Bubbling water.
Mak Mak Marranunggu Traditional Owner C
Indigenous consent for any activity or change is usually given based on a set of conditions. This in
turn raises issues of compliance and compensation. Compliance refers to the need to adhere to
agreed protocols and principles as well as formal policy and legal requirements. Compensation
refers to the need for appropriate recompense in situations where traditional lands are negatively
affected, where non-compliance occurs, or where Indigenous opportunities are constrained by the
activities undertaken. There was an awareness amongst Indigenous participants that once consent
is provided, compliance with the conditions is not always a given, particularly in development
contexts. The Murray–Darling example is a particularly high profile instance of this:
You know that Four Corners about a month ago. Politicians and ministers were all tricky about
what they were up to, and the people monitoring and policing the quantities were weak as water
and they got no power. That is a major Australian system with billions of taxpayers money put into
it, it’s a shame.
Kungarakan Traditional Owner C
Even if you look at the Murray–Darling river systems and the leaching of that water by farmers
who are trying to rip off the system. It is not monitorable. They make these things illegal and they
acquire a mystique, to quote Monty Python. They are ripping it off. It is not going to do them any
good, and it is not going to do their neighbours any good. Because they are taking more than their
allocated amounts.
Kungarakan Traditional Owner B
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There are a range of additional ways in which Indigenous custodians manage relations with nonIndigenous and non-local people wishing to engage with them and their country. However,
understanding the different models of potential engagement reviewed in Section 1 and the roles
of consultation, consent, compliance, and compensation for managing the conduct of specific
activities provide a useful starting point for understanding such engagements. Overall, the data
presented above highlights the significance of culture, people and country for Indigenous people,
and how they shape interactions between Indigenous people and between Indigenous people and
the wider world. These points and principles underlie the responses specifically focused on water
and development presented in Section 5.

Figure 4-6 Recreational users, Corrobborree Billabong
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5

Indigenous people, water and development in
the Darwin catchments

5.1

Introduction

Section 5 focuses on water values and issues as well as responses to development and its impacts.
The general importance of water to Indigenous people is clearly evident, and it is a key driver of
the strong seasonal changes characteristic of the tropical north. Knowledge of that seasonality,
combined with observations of recent environmental change, shapes Indigenous perspectives on
water availability, use and extraction, as well as appropriate forms of development. A series of key
risks associated with water-related development are further identified, as are comments about
Indigenous roles in water-planning processes.

5.2

The importance of water

The high value placed upon water is clearly evident from the statements of all the Indigenous
participants in the Assessment. In particular, water is related to life, to the balance of elements of
seasons, and to the sustaining role it has for plants, animals, and people:
Water is life, water is everything.
Mak Mak Marranunggu Traditional Owner E
Water is part of everything, you use it for drinking, washing, following our tradition it is associated
in Dreamtimes when water was created. That is why water is important.
Senior Minitja Traditional Owner for the Wildman and Mary
Water is important for farming and edible things to eat, everyday life. Water for cooking, drinking.
It looks after the country, the habitat, everything around us. It produces a lot of stuff that we need.
Without water we are buggered. Water is important for us ceremony wise. It’s not only for looking
after animals and plants, but a big role on customary land. We use it to welcome people onto land.
Warai-Ganwadak Elder from the Adelaide River
Water is important for us to drink. Everybody needs water. Water is important for cultural reasons.
Kungarakan Traditional Owner D
Water is important for animals, plants, whatever. All life, all living things.
Kungarakan Traditional Owner F
Water is important to us, it is all about survival, you need water to survive and to grow things, like
plants, feed the animals all that sort of thing. They can drink. Fish there, catch fish.
Senior Elder of the Minitja language group
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Water is important for cultural reasons. That covers just about everything. For hunting, for
animals, if animals have no water, we don’t have anything to eat. We need water for nature. It is
simple, it is pretty much simply explanatory. You need water.
Warai Traditional Owner C
Water is every part of our life. With every ceremony, water is an integral part of our life.
Kungarakan Maranda Anmilil Local Descent Group
It is our life. The Finniss is our lifeblood. We would not be who we are without it. Water in
ceremony places is a very big part of the ceremony. From head wetting to mortuary. Women’s
ceremony, men’s ceremony. There’s just that many different facets of how we regard water. A
foundation of your existence, to live. All the things we do need water – cattle, traditionally,
animals, fish and geese. We actually see it in the river itself, there are certain Dreamings of that
particular area, where that water lends weight to itself, spiritually, it is a living entity, it will do
anything.
Mak Mak Marranunggu Traditional Owner C
Florence Falls is nearly one of the main veins, the lifeblood of the Finniss River in the dry months of
the year. We rely a lot on the water for the business but also for the ecosystem as a whole.
Everything relies on the water, the sitting water and the river itself.
Mak Mak Marranunggu Traditional Owner B
We would hope that their (non-Indigenous) interests are the same as ours. Because they rely on it,
they have to protect it.
Kungarakan Traditional Owner A
Water is one of the major culturally significant connections to people. Certain different places you
go to, water is more of a blessing or a welcome to country if other people come. People talk about
creation or the rainbow serpent and water plays a big part of the rainbow serpent.
Warai Traditional Owner B
Water as a substance is understood as existentially crucial to human life, and to the life of the
country, by all who participated in this research. It is particularly significant in a region which
experiences dramatic environmental changes. This kind of change will be discussed next.

5.3

Seasonal and environmental change

The Darwin catchments experience variable annual and inter-annual climate cycles. Permanent
pools fed by groundwater provide crucial ecological refuges during exceptionally hot, dry
conditions (Jackson et al., 2012), but the flushing action of floods in the wet season is also very
important. As a consequence, Indigenous people of the Darwin catchments are highly attuned to
the cycle of the seasons, and to inter-annual variations between seasons. Seasonal flooding can
cut off particular places for some periods of the year, but it is recognised that this plays a vital
ecological role in ‘cleaning out’ the river system and replenishing vital resources (waters, lands,
plants, animals, fish, and so on) for humans and other species: Darwin catchments Indigenous
people have sophisticated understandings of wider seasonal cycles that have been formally
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documented for some locations (Rose, 2002). In these cycles, the floods are followed by the
extended dry season, where the water recedes in an expected pattern, that humans make use of:
During the wet season, when all the floodplains are underwater, most of the food sources are
sought on the ridges and the hill country, and when the country dries out around about Easter
time, and water starts slowing down and starts drying up a little bit, we move back onto the plains
and start fishing and getting turtles and goose eggs.
Kathy Daiyi (Rose 2002:52)
We follow the receding waters over our country. As the water dries up on top of the soil and the
grass is dry enough to ignite, we burn. These areas are usually the low-lying areas between hills
and ridges. We call them 'flats'. The fires bring the moisture to the surface from under the soil,
drying up the land for access and to feed the grass and plants into new growth.
April Bright (Rose 2002:42)
Kathy: ‘Dragonfly - that tells you big mob fish, barramundi, everything. Fishing time. Start of the
Dry. Start of the Dry, when they come out, dragonfly. You start to get itchy feet yourself. Itchy to go
fishing.’
Kathy Daiyi (Rose 2002:56)
This kind of seasonal variation is complemented by longer-term observations of systemic changes
to land and to water bodies and their potential causes:
As I go out, I see a lot of changes. Weeds on the floodplain, they are healthy green and you can see
it there, but you got floating grass, salvinia, they are a pest, fill up the pools. A lot of wildlife birds
and things that comes around start to drop off.
Senior Elder of the Minitja language group
Up the tidal end of it, where we are, as it comes on the salt flats, in the early 90s, prior to that it
was all deep channels. Then it mended itself, now just in the last 5 or 6 years it is channeling out
into deeper channels again. And the saltwater intrusion is going deeper up into the swamp.
Mak Mak Marranunggu Traditional Owner A
We started to talk about how to facilitate or help us to do studies into it, a lot of the experts, those
hydrologists they’d come to the meetings and say oh it is just a natural occurrence. And we’d say it
is not a natural occurrence, we’ve lived here all our lives. It is getting worse every year just because
of the amount of traffic and the different seasonal impacts.
Mak Mak Marranunggu Traditional Owner C
A key observation across a number of participants was changes in the seasons:
Native plants that we know used to be available are not coming back. They are just destroyed, I
don’t know if it is to do with weather or season. Everything changes. Shorter months and
everything is not thriving. Too much weeds.
Warai-Ganwadak Elder from the Adelaide River
Everything has changed – the weather. I’m not a scientist but everything has changed. You don’t
have that local knowledge any more. It is all mixed up. We don’t know if we are going to get 2 or 4
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cyclone prediction, nothing. Everything is just popping up out of the blue. My knowledge is gone
finished, even whitefellers that grew up here, their knowledge is gone. Things have changed.
Warai Traditional Owner C
Our only big problem in this area is we have a climate change problem. Our freshwater is
disappearing, saltwater going in the billabong. Hunting and gathering is going to be much less. We
are going to lose a lot of it. That is a big change that is coming. The turtles gone, goose will be
gone, they would be the main things. We might still get some fish like barra and catfish. But maybe
all the freshwater will be gone. That change is very important to them. You can’t move a
waterhole.
Senior Minitja Traditional Owner for the Wildman and Mary Rivers
We know it is climate change, how it is actually getting hotter periods that traditionally it has
never been that hot, sometimes the humidity is outrageous and it has never been like that in our
lived lives. Climate change is going to affect the wetlands and swamps, some parts are drying out
quicker that traditionally never used to dry out. The geese with their breeding routines, later
months of flooding, higher water, sometimes less water.
Mak Mak Marranunggu Traditional Owner C
The presence of water, effectively its quantity, is a key marker and point of observation in this
combination of seasonal, annual and inter-annual variability. These observations of seasonal and
inter-annual variations, and of long-term systemic and climate changes, are part of the context
through which Indigenous people assess new development options and their potential
vulnerabilities.

5.4

Water quality

The data suggests a relationship between the timing and quantity of water and its quality. This
understanding includes the role of the first flood in ‘cleaning up’ the river of deoxygenated water.
It also includes understanding how to use water effectively later in the dry season to avoid poor
quality water:
The [old people] knew a good water source, where there is a big river, and that they can go there.
A river, stream, underground stream going inland - they know where it is. So, they always knew
water as [good for] drinking or to bathe and all that sort of stuff
Warai Traditional Owner B
This awareness of the importance of water quality directly informs people’s perception of
circumstances where it has been degraded:
People using the water don’t want to get it polluted or don’t want it to have salt in it. My mob
need fresh water.
Warai Traditional Owner B
The contamination caused by past mining in the area is one issue, with the Rum Jungle site being
identified as a significant source of pollution (Mudd and Patterson, 2010). Related concerns exist
about the use of land for defence purposes:
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There is the Department of Defence at Kangaroo Flats. I’m pretty sure that there would be as much
pollution at our sites there as at Katherine and Rapid Creek. But we can’t access that site and it
ends up their secret business and it ends up going into water systems.
Kungarakan Maranda Anmilil Local Descent Group
Farming is also perceived to be a significant threat to water quality:
Sometimes the water is all gone, or it is contaminated. Chemicals. People need to try and use
water a better way. Like farmers using chemicals. Couldn’t they use a different approach that does
not affect the water system? Maybe manage the water, put a time thing on it, use it a couple of
hours and turn it off?
Warai Traditional Owner C
Understanding the need to maintain water quality in order to maintain quality of life also
encompasses potential changes arising from development, such as mining and agriculture, and the
impacts of those changes for people, animals, and country. The importance of water, its variability
in the landscape, and the awareness of the need to maintain water quality, all inform people’s
perceptions of how water can be used, and the appropriate techniques for extracting it. These
issues are considered below.

5.5

Types of water use

Contemporary water planning makes clear demarcations between different types of water uses.
Reflecting the low level of current planning activity, the language of water planning is not strongly
prevalent amongst current Darwin catchments Indigenous people. However, there is clear
understanding of the ways in which water can be used, and the types of considerations that are
needed for such uses. Previous comments from Indigenous participants, particularly about hunting
and fishing activity and about the importance of water, identified key characteristics associated
with what are known as ‘environmental flows’ in water-planning terms. The previous sections
about culture highlighted the integral links between Indigenous people, culture and the water
systems of the Darwin catchments that make use of the flows available.
Water is needed to sustain our clan group. Cultural integrity if you like.
Mak Mak Marranunggu Traditional Owner C
Some uses could be classed as ‘recreational’ in a non-Indigenous context, but presence on country
that appears recreational may also have cultural and instructional components:
My children are born and bred in Darwin but we always have bush holidays out there. Their
conceptions sites are there. Mine is upriver, where the Florence comes in on the Finniss.
Mak Mak Marranunggu Traditional Owner D
We went out there, my boys said, ‘that is their river’. They were about 4 and 5 years old. We
started our first holiday culture camp about four years ago and it was such a success we continued.
Both corporations continue to support that.
Mak Mak Marranunggu Traditional Owner E
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Always you must hold that cultural identity above all else. That water gives us our identity. We are
the sea eagle people the swamp people.
Mak Mak Marranunggu Traditional Owner C
In turn, activities that have foundations in cultural uses may also have a commercial component,
as cultural tourism is an increasing feature of Indigenous economic activity. In water-planning
terms, these cultural uses are not consumptive – they do not involve the extraction of water.
However, this is a consequence of circumstances, not because cultural uses are necessarily nonconsumptive. Water extraction on a small scale may have an explicit cultural intent, involving
respect for ancestors. Cultural uses may also rely on unusual characteristics of particular water
sources, such as their ability to clean. Other key components of cultural life rely on the presence of
water and the resources it in turn provides. Beyond ceremonial protocols and prohibitions, the
availability of fish and aquatic resources, and therefore of water, can be a crucial aspect of cultural
life. In addition to cultural needs, participants had a clear awareness of the need for adequate and
effective domestic and community supplies as a component of water use.
Water is important to us, it is for survival. Water is healthy, used for washing and cleaning.
Senior Elder of the Minitja language group
This awareness of the importance of domestic water consumption was balanced by significant
concerns about the rapid scale and pace of residential development, and its implications for water
development:
The watertable is getting lower. Above 5 mile and there’s big blocks in there, the old Chinaman
jungle is all dry.
Mak Mak Marranunggu Traditional Owner B
There are a lot of blocks using bores so we can’t control all of it. Some of the traditional areas are
drying out because there is a lot of water use in some areas. Especially the Dundee area, they are
just sucking the water out. A lot of it is residential. The tributaries are drying up now. A lot of the
springs that feed the river are drying up from land release. Those creeks that are integral to the
water supply we are seeing them depleted by residential development and commercial mango
farms. Why when you build a community, why would you do it in areas that are so arid yet so much
water needs to be used – they want lawns and green all year round. A waste. It is so evident.
Mak Mak Marranunggu Traditional Owner C
As we speak there is that new subdivision just before the Litchfield park turnoff, between tumbling
waters and the turnoff, as we speak there is going to more development out on these freehold
blocks because of the bitumen that is being put in. There’s going to be more impact on the water
usage.
Mak Mak Marranunggu Traditional Owner A
There are also observations of wastage in community or domestic contexts, and about potential
options and solutions:
It would be good to save water, don’t waste it, don’t have leaking taps. If you have an
underground system that goes there, you have to be careful it does not get run out or worn out.
Senior Elder of the Minitja language group
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Why are we dependent on water-borne sewage systems? We need to look at a sustainable future
when planning future towns. Why put in water-borne sewage can we use toilet systems in the
national parks?
Kungarakan Maranda Anmilil Local Descent Group
Awareness of the need for effective domestic, community and town supplies, and of the impacts
of securing those supplies on water resources, plays a key role in Indigenous peoples’ thinking
about water in the Darwin catchments as residential development emanating from Darwin
continues to expand. A significant proportion of the remainder of this report reviews the
relationship between Indigenous people and commercial uses for water. Research participants
demonstrated a clear awareness of this type of water use, even if they did not use the term. As
will be shown, such development was potentially viewed positively if it created opportunities for
Indigenous people, less so if it was seen to benefit others or to have significant negative impacts.

5.6

Types of water extraction

The commercial use of water requires the extraction of commercial quantities. Indigenous
perceptions of whether a particular commercial activity is appropriate may be directly affected by
how the required water is obtained. As a result, Indigenous participants’ views about methods of
water extraction will be considered before analysing types of commercial development in more
detail.

5.6.1

INSTREAM DAMS

Currently, alongside potential new storage options, augmentation of Manton Dam as an additional
supply is also being considered by Northern Territory Power and Water. This augmentation would
require significant new investment. A highly consistent view amongst the participants in the
Assessment was resistance to the idea of large dams in the Darwin catchments:
Thank god we never had a dam. We don’t want a dam. That is the main thing for us, that whole
area [where the dam has been identified]. You’ve got everything there, hunting and fishing, it is all
there.
Kungarakan Traditional Owner D
A lot of people use bore water in the Batchelor area. Why would we want to build a dam when we
already have a dam around the corner at Darwin River Dam? It might cost too much money from
town water.
Warai Traditional Owner C
If they put that dam up it will kill the floodplain and kill our business. Our business is the future of
the people and education, there is a purpose.
Mak Mak Marranunggu Traditional Owner E
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This proposal for the Adelaide River is a concern, we thought everything had been protected from
back then. When we did the AAPA clearance. Offstream storage is better. I don’t like blocking the
flow.
Kungarakan Maranda Anmilil Local Descent Group
If they were to build a dam, what real effect it would have downstream would be our biggest
concern. The floodplains and the swamps. We don’t know what impact that will have. Maintaining
the status quo with this bottom country. Keeping it in balance.
Mak Mak Marranunggu Traditional Owner B
If you got the dam there, you’ll get dead roos or whatever, and it will pollute the water, and just
imagine you are drinking that water. And if it does not run off, then you are in trouble. The one
underground is safer and better. You got to have people to test the water to see if it is good.
Senior Elder of the Minitja language group
This family has managed to stay strong and part of the reason it is strong is that country up there.
They spend a lot of time together on that country. It makes the family stronger, spending time, this
generation, that generation, the generation before. And to see it all underwater, you lose a lot of
that. Where are they going to go then?
Kungarakan Traditional Owner C
They need to start thinking about the environment. If they just keep pumping the water or making
the dams that’s going to cause more risk for upstream, especially downstream from those dams.
And if the wall gave way then it’s just going to (cause) big flood and lose hundreds of thousands, or
hundreds of people when the front came through.
Warai Traditional Owner B
Part of the resistance to dams is the historical way they have been used, both to block Indigenous
objectives for land restitution, and to support development in ways that have damaged important
places:
We objected to that dam, and there should be a whole lot of information there because they put
up 38 dam sites in our land claim to contest us. I still object because otherwise I . . . would be going
against what our original response was, we did not want the thing because of contamination, I
don’t know if the contamination has been dealt with, it was put into the areas which you spoke to
me about…We dealt with the fact that one dam had already destroyed a significant site, and that
was what we were on about at that time.
Kungarakan Traditional Owner A
Opposition to instream dams was consistent across the Assessment participants, reflecting an
awareness of the impacts of existing infrastructure and concerns about additional unknown
impacts.
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Figure 5-1 Manton Dam, catchment of the Adelaide River

5.6.2

OFFSTREAM STORAGES, BORES, AND OTHER OPTIONS

It was clearly communicated that dams were not welcome. Further commentary about water
storage options also highlighted concerns with bores:
We are very reluctant for bores to be put in the area because we exclusively had Dundee downs - it
has now been subdivided and sold off. Creeks have dried up too – too many bores unchecked. Small
scale offstream storage would still have to have protocols that they must adhere to. Have to be
careful about where they are digging particular areas. It would be best to take it from flood time.
Mak Mak Marranunggu Traditional Owner C
With bores, when I think from a cultural point of view the bores go back to that concern with the
rainbow serpent. If there is somewhere that the water can be stored on the surface then that is
better.
Kungarakan Maranda Anmilil Local Descent Group
Other participants expressed a recognition that bores could be an important means of community
and residential supply, or expressed a preference for small, offstream storages to supply pastoral
and agricultural operations and that urban development should include rainwater tanks so that
this contributed to overall supply. Currently, the water storage site receiving the most attention is
an offstream storage adjacent to the Adelaide River, also referred to by the primary proponent,
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Northern Territory Power and Water, as the Arrows site on Kulpinya Station. Some participants
noted the need for further information before deciding on the best extraction methods:
I don’t know enough about what the different ways are for getting and storing water. I’d need to
look at other places and how they are doing it before I make any decisions about that. I want to
see the detail, what the impacts are.
Senior Minitja Traditional Owner for the Wildman and Mary
Things will change and there might be some difference of opinion now, and the evidence we didn’t
have back there in this context could be quite different.
Kungarakan Traditional Owner A
There is likely to be a direct link between Indigenous perspectives regarding particular kinds of
commercial activity and the type of extraction regime that this activity would require. This
includes the extraction technology used, the location, and the degree to which any extraction
technology is used in combination with other technologies.

5.7

Types of development

There are several key forms of on-country development in northern Australia that featured
prominently in discussions in the Darwin catchments. These include pastoralism, agriculture,
aquaculture, mining, and ecocultural tourism. Ecosystem services such as carbon were not raised
by participants but may be another development option. Each of these forms of development is
dependent on a range of enabling conditions and services – residential infrastructure, energy,
health and education services, transport, etc. – that also represent economic development
opportunities for Indigenous people in their own right. Acknowledging this, the following section
focuses on the main forms of on-country development primarily associated with water assets and
water extraction. The section highlights general views expressed by research participants on these
industries and the potential opportunities arising from them, and considers some key impacts
from that industry. A subsequent section highlights further views on the potential cultural and
environmental impacts of development more generally. Perspectives regarding potential
development can differ, both within and amongst Traditional Owner groups. However, regardless
of sector, smaller-scale development emphasising local agency and local capacity is generally
favoured over larger-scale, externally resourced and directed development (Taylor et al., 2011). In
terms of water use and extraction, development that delivers a local economic return without
significant water extraction is likely to be favoured over one that requires significant water to
operate.

5.7.1

PASTORALISM

Livestock grazing in northern Australia has traditionally been an extensive, low-input system.
However, there is increasing attention on pastoral intensification, in which higher inputs (feed,
water) are introduced into a more closely managed system, with the expectation that higher
outputs will justify the higher costs (Watson et al., 2013). Examples in the beef industry of pastoral
intensification include fencing and watering-point development as well as diversification options,
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such as small-scale irrigated agriculture, either to create additional feed or to sell as a cash crop, or
both (Watson et al., 2013).
Pastoralism is a familiar industry for Indigenous Australians, and one that remains a valued source
of pride, identity and income for a significant number of people. As a consequence, increasing the
economic returns from pastoralism is an attractive proposition for those still involved. However,
pastoral intensification can impact on regional water availability as well as erosion, fertiliser use
and weed spread, with consequent impacts, particularly downstream. As an industry, pastoralism
has also experienced significant declines, both in terms of financial returns and of the labour force
it supports. Indigenous perspectives on the industry reflect this historical mix of involvement and
distance, and of opportunity and impact. This includes awareness of the two key inputs, food and
water:
Because we run a pastoral station and grass is actually the money maker we are very reluctant to
burn our floodplains, because our floodplains are susceptible to fire, which sets off a lot of carbon,
dries out the land more, exposure of surface water to the elements.
Mak Mak Marranunggu Traditional Owner C
From a kid I was from a station. I had to learn from an early age to feed the animals, get them
ready for market, looking after stock, water all the horses. The billabongs and springs nearby, we
would take them down and drink and bathe them. The beef industry had to have water to survive.
Warai-Ganwadak Elder from the Adelaide River
It also encompasses knowledge of how things have changed for older people who grew up on
pastoral stations:
We don’t really have much connection with the pastoral properties any more. They run cattle, but
there is nothing that they grow much and they are not employing people.
Senior Minitja Traditional Owner for the Wildman and Mary
As a consequence of this differential positioning (both past and present) some may regard the idea
of irrigation to support cattle feed (improving cattle welfare options and economic returns from
pastoralism) as a positive thing, others are more likely to perceive problems with technological
changes in the industry, both in terms of animal welfare and the quality of the outcome. The main
Indigenous pastoral operator in the Darwin catchments, Twin Hill Aboriginal Corporation, remains
interested in generating new revenue and is looking at options to improve, intensify and diversify
their business. Increased investment in fencing and watering-point management can have positive
environmental effects, and supplying food can limit the need to graze on marginal country.
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An Indigenous pastoral leaseholder: Twin Hill Aboriginal Corporation
Twin Hill cattle station is a 420 km2 property situated in Mak Mak Marranunggu country 150
km from Darwin. Owned and operated by Twin Hill Aboriginal Corporation, it has high quality
country for fattening cattle. Commercial activities include agistment, breeding and sales, and
the station also has a strong record with respect to weed and feral pest control and other
sustainable land management practices. The station has nutritious dry-season grasses, yearround road access, and is close to Darwin for export (Sharp, 2015). It is capable of grazing
around 12,000 head of cattle per year, with Brahman cattle the main emphasis. Twin Hill
Aboriginal Corporation must work closely with the White Eagle Corporation, with both
organisations having strong memberships from Mak Mak Marranunggu Traditional Owners. A
number of those Traditional Owners grew up on the station, built many of its key assets and
continue to live there on a residential basis:
‘Most everything … like the fencing, yards, and stock in here, it’s all been like family effort.
What has been put here, we put here out of our pockets and with our own effort.’
Richard Daiyi (Rose 2002:91)
More recently, the corporations have supported ‘culture camps’ to bring the wider
membership together and build knowledge of kinship, country, and the industry. They are
held at different locations across the station, with a key focus on children and on relationship
building:
None of the adults can talk about politics or corporation business to help limit the arguments.
We focus on kids and on the benefits to the corporation members, Traditional Owners, and
extended family. It is a way of bringing people together and of working towards relationships
with neighbouring clans as well.
Chair, Twin Hill Aboriginal Corporation

5.7.2

AGRICULTURE

There is a direct connection between increasing cattle feed production through irrigation to
support cattle enterprises, and wider forms of agriculture. There is ongoing interest in establishing
ventures that improve Indigenous access to cheaper, local fresh produce and therefore improve
health and food security. Custodians are aware of balancing multiple responsibilities – to generate
employment, to improve health, to preserve ecosystem-reliant and cultural-health-affirming
hunting and fishing, and to maintain the integrity of water systems. In comparison with other
major opportunities, strategic farming activity was seen as one potential part of that balance. An
expansion of precinct-scale farming development in the lower Wildman River catchment is
currently being considered (L Corowa (Northern Territory Government), 2017, pers.comm.).
Reflecting the diversity of opinion about agriculture, there is caution about large-scale farming
initiatives, in part because some participants have direct experience of failed agricultural
experiments:
There was a failed rice growing research project. It did not work because saltwater kept coming in
at high tide. Similar to Tortilla Flat one close to the Adelaide River. All the rice died from the
incoming tide saltwater. And all the geese around at the time saw a free meal. There was no way
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to stop them because it was an open floodplain. They tried netting and it did not work. In Fogg
dam, in later years from 80s they were growing sorghum and cattle feed. They tried that there,
whatever worked there, they tried it. But the saltwater already done its damage so the whole thing
was a failure for CSIRO. So they closed it while I was at Kormilda College.
Warai-Ganwadak Elder from the Adelaide River
Others are concerned about excessive extractions and the consequences:
I’m not against agriculture and pastoralism. Some things can coexist. But gee, they have done a lot
of damage.
Kungarakan Maranda Anmilil Local Descent Group
What about the mango trees down on the Maclean’s block? There’s massive pipes and pumps still
in the river from those old government rice farms and people can still use those - whoever has
taken over those blocks.
Kungarakan Traditional Owner C
Fertilisers wash in and that creates the algal blooms. They are drawing on water that is bigger than
they can sustain, because of their crops and farms. They have created an industry that is
unsustainable.
Kungarakan Traditional Owner B
There remains some openness to agricultural possibilities:
In that proposed (dam) area, we’ve done business plans for horticulture, orchards with a view to
going down that road in that particular area. And a caravan park. But no one has actually done it
yet.
Mak Mak Marranunggu Traditional Owner C
However, other participants identified a lack of knowledge, and/or a sense of institutional barriers
to participation at scale:
No one has tried farming much on our side. We know pastoral, tourism and land management.
Senior Minitja Traditional Owner for the Wildman and Mary Rivers
We’ve been told by Coomallie Shire before we applied to put a little Honda water pump for our
market garden. They said ‘yes go for it but don’t irrigate any more than 2 acres’. Meanwhile
everyone else is irrigating as much as they like! Who polices that?
Kungarakan Traditional Owner C
Agricultural development highlights the significance to local Indigenous participants of issues of
appropriate scale and who benefits from development. It will be important that future initiatives
are developed and managed in a different way than past developments, that these are scaled and
presented in ways that respond to Indigenous requirements for sustainability, and that
information about benefits and impacts is presented in ways that enable decision making.
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5.7.3

AQUACULTURE

Participants expressed some interest in aquaculture, but it is clear that is has a considerably lower
profile than agriculture, and that although there was some knowledge of the constraints and
opportunities, further baseline information was needed for people to make more confident
judgments about it.
I’ve not really heard much about fish farming. On Tiwi they’ve got a fish farm there in the
saltwater.
Senior Elder of the Minitja language group
I think it depends on the people. Because we are on the agriculture side, I don’t go into the
aquaculture.
Mak Mak Marranunggu Traditional Owner A
The potential for both revenue and an additional source of meat protein means that aquaculture
is an attractive industry. However, knowledge of it remains low amongst the participants from the
Darwin catchments in the Indigenous activity of the Assessment.

5.7.4

MINING

Mining development takes diverse forms, including extraction of heavy metals, hard rock and
hydrocarbons. Indigenous participants recognised a range of negative impacts from mining,
including impacts on water. These included the disturbance of local vegetation and habitat during
land clearing, the danger of seepage of contaminants from tailing dams, the disturbance of
cultural sites and the overuse of water for industrial purposes. One key issue is the legacy effects
on or following a mine closure:
I made my grandson come with me when Woodcutters Mill was closing. He was 13. He was the
only young person there. Most of the others have passed on. His question was – when can I walk
barefoot on this country again? No one could answer him. That was the crux of it.
Kungarakan Maranda Anmilil Local Descent Group
I went up there with Parks and done survey up there. There is still a lot of vehicles and building at
the top of the catchment, left over from the mine and that is one of those things I sort of worry
about thinking ‘god’ all those things, all those pipes and all steel.
Warai Traditional Owner B
You look at Rum Jungle uranium mine, have you ever been there? You go there, I cry. You go there
and just see the destruction of a very important place that has had an impact on every Kungarakan
ever since. And they are going to pay x amount of dollars to rehab it. They’ll never pay what it has
done to people in real terms.
Kungarakan Traditional Owner B
Rum Jungle is now flowing into the Finniss. Been talks about how to rectify the problem but I
reckon it will take another thousand years. Many years after my life. I don’t think it will ever get
fixed really - no one wants to know. But downstream people cop a hammering. All we ever discuss
in Rum Jungle committee is how we rectify that process. It should never have happened in the first
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place but we had no rights then. No native title or anything like that in those days, no path to fight
for the country.
Warai-Ganwadak Elder from the Adelaide River
Much of a mine’s use of both surface water and groundwater is seen as consumptive and/or
degenerative:
That has been our problem, all the destruction of mining and everything has completely devastated
and blocked the natural flow of water, which is a creation itself.
Kungarakan Traditional Owner A
The main concern is that might sort of leak into the river system and then all the fish and
everything will start dying off. There is always a major thing here, most of the rivers, I mean the
Adelaide and Mary, have got mining up the top.
Warai Traditional Owner B
When they want to discharge their tailings dams in the wet season they are allowed to do it. But
who is policing that?
Kungarakan Traditional Owner C
It is all rainbow serpent business. That is why, with Woodcutters Mine going deeper and deeper,
our objection was, we are getting into his country and waterways, and so it affects everything. We
went to court over that.
Kungarakan Maranda Anmilil Local Descent Group
The environmental damage may have direct health consequences for people:
I asked question of the NLC when I was on the board. The man said it was a small concentration in
the flood waters. We are still filling our water tanks, our cows. Who knows what will happen in 40
years when I am riddled with something? The contamination of our water is a big thing.
Mak Mak Marranunggu Traditional Owner C
There have been some observations of improvement, but this is a reduction in negative effect,
rather than positive benefit:
Rum Jungle sits out like dogs balls, because the family knew it before the mine. They lived through
the contamination, 60 years later it is starting to rehabilitate itself to nearly normal again. We
experienced down near the sea and in the billabongs that the fish had cancerous sores on them.
We lived with it for years as just something that was happening. You could pull fish out of the
water because they were too sick to move, especially when the water dried out. But it does not
happen anymore. It could be that Rum Jungle contamination has lessened.
Mak Mak Marranunggu Traditional Owner C
As a consequence, opposition to mining remains strong amongst the majority of participants, and
this opposition flows through to new proposals, including for unconventional gas extraction:
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Say no to mining. We don’t want mining, they are the ones that destroy the water system. Seven
months ago I sat with my Father’s mob – Marranungu mob – and we all said no to exploration. The
government need to stop exploration. This research should help stop exploration.’
Warai Traditional Owner C
The industry remains a controversial and less favourable development option for the research
participants from the Darwin catchments in the Indigenous activity of the Assessment.

5.7.5

ECOLOGICAL AND CULTURAL TOURISM

Tourism is an important industry for the Darwin catchments and the NT as a whole. Cultural
tourism remains an important aspect of the local tourism profile that also provides employment
and business opportunities for Traditional Owner groups and individuals. Both existing and
potential nature-based and cultural tourism opportunities were discussed by respondents, and the
comments highlight both the water-dependency of those opportunities, and some of the negative
impacts. The potential for this kind of development will be considered in Section 6:
I work in a cultural tourism business I have. Part of that is the actual engaging and explaining of
the cultural way of life and how people used to live around this region and how we used to forage
in this region. But then also as well, talk about traditional stuff people want to know about more we talk about water, about healthy water, healthy country, and we talk about just about
everything.
Warai Traditional Owner B
People come to see the country, you got rock art, and all that sort of things. Water is good for boat
cruises for tourists - that can be fresh or tidal. No one from my family is working as a tour guide.
One nephew is working at Wildman as a conservation ranger. He’s been doing that 2 or 3 years.
He’s enjoying it and he’s working on country, he gets to go out and get on the boat and fish. He
really loves it now. When he first started he was not really used to the idea but after a while you
get the hang of it and know what to do.
Senior Elder of the Minitja language group
That is the main thing about Aboriginal land. Tourism is no problem, they are not stealing any
waters.
Warai Traditional Owner C
Waterholes are important with the stories behind it, what lives there – turtles, waterbirds – you tell
them about that. It is important for tourism. It is where the food sources come from.
Senior Minitja Traditional Owner for the Wildman and Mary Rivers
Tourism, that needs water, the river must be healthy.
Warai-Ganwadak Elder from the Adelaide River
The dependency of tourism on water assets means that people may have strong opinions about
the appropriate scale for tourism development based on relative impacts:
The National Park areas, that water is life to us - the streams that feed the floodplains and the
river, are actually used for water usage in the park and we are very reluctant to start going bigger
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scale, to the point of hotels, or whatever they are proposing, because we’ve got a fear that the
water isn’t going to last that long. Yes they swim in it, but they are also going to tap into the main
water pipes and stuff to water their lawns where traditionally or environmentally there was bush,
you did not have to water lawns. Lawn places are part of the tourist features. They are using water
for the floodplains on tourism.
Mak Mak Marranunggu Traditional Owner C
All the rest of the other native animals, they go long way [far away] because there's too much
tourist. You find them in funny places, now, all that kangaroo, rock wallaby, they're all in funny
places, they're getting pushed out from their own homes.
Kathy Daiyi (Rose 2002: 146)
They have got that fishing tournament every year. That should be looked at, look after the water
system. Lots of them fishermen they like to have beer after and where do they chuck their empties?
Chuck rubbish that will infect and kill off our food source – fish and barramundi.
Warai Traditional Owner C
The generally positive responses regarding appropriately scaled and structured tourism are
consistent with wider historical findings in natural and cultural resource focused literature.
According to a report by the Sustainable Tourism CRC (Brereton et al., 2007), increased Indigenous
participation in the tourism sector could benefit Indigenous people in a range of ways. However,
to remain valuable to Indigenous participants in the industry, water and culture-dependent
tourism must be scaled appropriately and sensitive to the impacts from development, and from
wider decisions in processes such as water planning (Jackson et al., 2012).
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Figure 5-2 Tolmer Falls, Litchfield National Park, catchment of the Finniss River
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5.8

Impacts from development

The key types of development discussed above – pastoralism, agriculture, aquaculture, mining,
and tourism – all differ in their natural resource requirements and their range of impacts.
Perspectives on particular industries can and do vary, but some potential elements of
development, such as instream dams, are consistently rejected because of the scale and nature of
their potential impacts. Industries which have a significant effect on the landscape are generally
regarded more negatively than industries that support the maintenance and/or improvement of
country. Even in industries such as tourism that are more favourably regarded, the expansion of
development can create impacts that are unwanted in their nature or scale. Concerns about more
specific impacts from development are considered further below, organised into two broad
interrelated impact categories – environmental and cultural.

5.8.1

ENVIRONMENTAL IMPACTS

Environmental impacts from development can be diverse and complex. Reflecting the orientation
of a study focused on water in a highly seasonal environment with people who still practice
hunting and gathering, the comments below focus on water and soil, and on animals and plants.
Indigenous people from the Darwin catchments have articulated general concerns about
landscape changes, particularly erosion and mining contamination and their impacts on water
systems. With respect to development, observations about water and soil impacts from
development included erosion, pollution, and over-extraction:
Erosion is a problem. The river banks are being eroded more than before. Even in the tributaries.
Mak Mak Marranunggu Traditional Owner A
Downstream, you can’t play in the sand anymore. There are too many mango farms and pollution
has been put into that place. There is Mimosa and gamba grass.
Mak Mak Marranunggu Traditional Owner D
You know what has happened in the past? See all that rubbish on the side of the river? Car bodies
and that. People just push them into the river, use it as a rubbish dump. Not caring for the river
bank. Past land title owners. In the wet season you see floating down the river 20 litre drum poison
bottles of all the cattleman tick wash floating down this river. You can smell the insecticide, and at
flood time you can see bottles and rubbish coming off the cattle stations up top. And how come
there’s no policing of all that? Where are all those drums coming from? I’ve seen those poison
drums, tick wash, herbicides, and nobody gets in trouble for letting their stuff float away like that.
And you imagine when the river is high, how much poison is in the river you can smell it.
Kungarakan Traditional Owner C
I heard about all the cane farm, all those actual chemicals that are being pumped through the farm
and then running into the water. And not only that then also you get that carp, then you know, it’s
not a good waterways anymore. And, I find if you’re going to farm something or if it’s too close to
the river, that’s a big risk, you got to really consider looking at that more.
Warai Traditional Owner B
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All those blocks of land, these rural areas coming up, down the back this way, and they have got a
lot of bores.
Warai Traditional Owner C
Once the well dries up, will there be more water later, down the track? If they use the water for a
big farm and the well dries up, where is the water going to come from?
Senior Elder of the Minitja language group
People suck as much along them blocks down the river, they just put the biggest pipes they like and
suck as much as they want.
Kungarakan Traditional Owner C
Negative impacts on soil and water regimes have consequent negative impacts on animals and
plants. The impacts of earlier development on animals and associated habitats are strongly
recalled today.
You can’t see an animal there today without them taking off. Back in 60s and 70s there was an
abundance of them.
Warai-Ganwadak Elder from the Adelaide River
Changes to water systems have consequences for animals:
We are still getting red algae blooms when it is a really bad dry. One year it took out all the fish,
including catfish which are normally pretty tough. That was year before or last year. We don’t
know what happened with the turtles and NT news come out. They were all dead along the banks
of the billabongs. Might have been cane toads but there was that many we thought it might be
disease in the water. The billabongs had food.
Mak Mak Marranunggu Traditional Owner C
When all the subdivisions happen and everyone has their own pump, the whole ecology and
environment of the river is all buggered. You’d be flat out finding a turtle. The flow stops here,
stops there. Dry everywhere.
Kungarakan Traditional Owner C
Something is happening, because we have not normally seen big fish kills with the variety of fish
that are dying. A lot of people say oxygen depletion because its rains and that, but I say no that it is
actually bigeye, the oxeye and catfish, you see them breathing on the top of the water, but all the
barramundi die. The sores too, they were quite common on the fish until the late 90s. They would
actually kill them. They look liked ring worm and they would turn into big ulcers and either knock
the fish or it would be real crook and you could catch them by hand. That was mainly barramundi.
You did not see them on other fish species. Some crocodiles used to get them, but we have not seen
that for a while.
Mak Mak Marranunggu Traditional Owner C
Impacts on water and soil regimes intersect and interact with impacts on animals and plants.
Historical changes wrought by previous developments inform Indigenous perceptions of likely
future environmental impacts. These in turn intersect and interact with cultural impacts, reviewed
in more detail below.
Chapter 5 Indigenous people, water and development in the Darwin catchments | 81

Figure 5-3 Fogg Dam

5.8.2

CULTURAL IMPACTS

The protection of Indigenous cultural lifeways and cultural heritage is a crucial area of ongoing
concern, current activity and future potential for Indigenous people. Water-related development
poses particular risks for cultural attributes and heritage places, as there is a clear relationship
between water sources and past and present Indigenous habitation. The deep interconnection
between water and culture has been highlighted in previous sections, and the cultural heritage
importance of riverine corridors and waterholes is well established (McIntyre-Tamwoy et al.,
2013), particularly in rocky areas where habitation and art sites are better preserved. Likely
impacts from water resource development on cultural heritage and lifeway sites include:
• inundation and large-scale earthworks over the storage footprint
• erosion and wave impact along the storage margins
• increased regional population and associated visitation
• pollution
• access restrictions (new land tenure and fencing arrangements)
• impacts on culturally and economically valuable food resources.
The impacts of past developments in the Darwin catchments on Indigenous cultural life and
cultural practices have been profound and include the impacts identified above. The arrival of
pastoralism in the 1800s resulted in serious levels of violence and dislocation, and more recent
experiences of altered land use, such as Rum Jungle mine, have reinforced the potential threat
posed by development that Indigenous people do not control. Rum Jungle affected water flows
and the presence and health of animals and plants, but also had indirect effects on formerly
important camping places. Inappropriate development has direct consequences for ancestral
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powers and consequently for human beings. This in turn obliges people to predict cultural impacts
and try to avoid them.
Well, us Mak Mak Marranunggu, we following old people, and we'll follow them, and we mightn't
die physically, but we'll die in our heart if we lose this country.
April Bright (Rose 2002:169)
Most of these places, that when people look at that and say ‘oh that’s a nice place to put a big
[dam]’, what a lot of people don’t realise is that from this region right to Adelaide River right down
past the township, there’s a lot of significant connections and stories. And all of those contain the
billabongs or the floodplains or the ridges of the hills, that’s actually part of the storyline as well.
Warai Traditional Owner B
Although they have been conceptually separated here, considerations about the impacts of
development interweave what are classed as environmental and cultural considerations. Seasonal
hunting patterns are connected to water, land title and cultural activity, and consequently to
multiple impacts from development.
Our biggest fear is the change of dynamics in the wetland which whether directly or indirectly it is
going to affect our complex culture side of things. Traditional stuff - ceremony, songlines, births
deaths, marriages. My great grandfather is buried in that area.
Mak Mak Marranunggu Traditional Owner C
One participant noted that a close relative’s son had recently caught his first fish on a billabong
that would be inundated if a dam was built in the area. As a consequence, people evaluate the
relationship of costs and benefits differently from those who may be less directly impacted:
There does not seem to be enough benefits for us to put a dam there. If there’s a wall there you
lose all that historical stuff.
Kungarakan Traditional Owner C
Indigenous Traditional Owners in the Darwin catchments are interested in the forms of
development that can benefit local people. This interest in development is combined with
understanding of the potential for impacts, and a range of concerns about those impacts. This
provides the context for concerns about current and potential future acts of development and
their impacts on key environmental assets – water and soil, animals and plants. These flow on into
concerns about how changes wrought by water resource and landscape-scale development can
impact on Indigenous cultural heritage and lifeways.

5.9

Water rights and planning

One key response to such concerns is to manage the natural resources upon which development
depends, particularly water. In the NT, there is a statutory water planning, allocation, and licensing
regime in place, but there are significant variations in the degree to which it is required to operate
across the Territory. The NT regime is generally compliant with the requirements of the National
Water Initiative (NWI) with some qualifications
(https://www.pc.gov.au/inquiries/completed/water-reform#report). Based on assessments of the
existing level of demand, the Darwin catchments currently have variable levels of water planning,
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with completed plans close to Darwin, some fully allocated without provision for Indigenous
people (Liza Schenkel (Northern Territory Government), 2017 pers. comm.), but little planning
activity in regional and rural areas.
Reflecting this situation, Indigenous research participants articulated strong principles with
respect to the appropriate ownership and management of water, but also indicated significant
variations in the level of their knowledge of formal water planning processes. Perspectives
regarding Indigenous decision making about water, knowledge of water planning, Indigenous
rights and reserves, water planning and non-Indigenous involvement in water planning and
allocation are presented below.

5.9.1

INDIGENOUS WATER PLANNING PROCESS

Comments from the research participants demonstrated that the status of traditional ownership
should provide priority Indigenous control over water decision making. Comments about this
prioritisation encompassed the need to respect the rights of local groups to make decisions:
The Traditional Owners should be the ones to decide if that water is a good thing or not. NLC are
the ones who should be the ones who are consulting with the people.
Senior Elder of the Minitja language group
The people that live on the land should be making decisions about water. They know what the
main priorities would be.
Warai-Ganwadak Elder from the Adelaide River
We should be making decisions about water. Mak mak and families. The White Eagle mob. It is our
water by right - we are the first mob. Legislation needs to support that. Bores or pumping surface
water - we don’t know what allocation they have or if they are just pumping as they see fit.
Planning has never involved Traditional Owners.
Mak Mak Marranunggu Traditional Owner C
In general, Traditional Owners and custodians should be involved in water decisions, even to the
point of the things that custodians are saying really need to be addressed and make sure that they
are protected.
Kungarakan Maranda Anmilil Local Descent Group
I think ultimately Traditional Owners should have a say on waters that enter or are on their
homelands. And in a lot of instances over the last few years people are told it is for the benefit of
the Australian people, but we’ve been benefitting for the past 40,000 years, it is our right to benefit
from the water. And generally it is shared.
Mak Mak Marranunggu Traditional Owner B
The Traditional Owners and landowners have to be involved in water decisions. They have to work
with government. Our law says you are not supposed to take lots of it out. You should only get
enough for your family, and the same with water, you should not take too much out. That is the
traditional law.
Senior Minitja Traditional Owner for the Wildman and Mary Rivers
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Traditional Owners should decide about water.
Mak Mak Marranunggu Traditional Owner A
This follows through to the need for recognition from decision makers regarding Indigenous roles:
It is all about control of the water. We want that process, that committee.
Kungarakan Traditional Owner D
With water planning we tried to get in touch with them and tried to get some input into that stuff,
but they are avoiding Aboriginal people that are known to be troublesome. We are all educated in
the Darwin region.
Mak Mak Marranunggu Traditional Owner E
We’ve asked about that, about a water plan, and there’s been no response. I’ve asked land council
for years ‘what are our water rights for the Finniss?’ We’ve got Aboriginal land on one side,
freehold on the other side. The mango farmers are pumping out the water and making the swamp
dry.
Mak Mak Marranunggu Traditional Owner A
Where water goes over Aboriginal land, or through Aboriginal land, or ends up on Aboriginal land,
then they should have ultimate say over that water.
Mak Mak Marranunggu Traditional Owner C
Awareness of Indigenous decision-making roles in water highlights the need for a whole-ofcatchment approach and that decisions will be needed that transcend customary demarcations
and boundaries. This is an important water governance question, one that also arises for the more
specific issue of Strategic Aboriginal Water Reserves.

5.9.2

INDIGENOUS WATER RIGHTS AND RESERVES

A necessary consequence and expectation of Indigenous control over water decision making is
that Indigenous people should be in the position of securing a first-priority water right, share or
allocation of water that is being extracted:
The river is the river and the water should always be there. For instance you have Mary River now,
it would be good to have water rights there. We should have that, a water rights act. Something
that protects the river, and if it’s a big commercial water, a lot, then maybe the Traditional Owner
will come in and say enough is enough. That is the main thing, that water. If it is going to drain the
creek or the billabong out, then we will be in trouble.
Senior Elder of the Minitja language group
It is our resource and we have always seen it as our resource. It is not the general public’s resource.
It is not that you just get river frontage and can pump it as you like.
Mak Mak Marranunggu Traditional Owner C
If there is future water licenses, we want to have water licenses too. We want to be at the
forefront of all that. We would like an allocation where the local council can’t say ‘don’t grow more
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than two acres’. We don’t want to have only two acres when everyone else has more and can grow
as much as they want.
Kungarakan Traditional Owner C
The expectation of securing a specific Indigenous share was a highly consistent finding, but there
was significant variation in knowledge of the mechanisms through which such water rights and
reserves can and should be secured. Some participants had very little knowledge of formal
processes.
Only what I know about water plans and water rights is from news and TV. I don’t know what
rights we have recognised.
Senior Minitja Traditional Owner for the Wildman and Mary rivers
We are really ignorant to those (non-Indigenous) water licenses and responsibilities. Now things
have changed and the title has been given to that people, now the Land Council needs to help with
management.
Kungarakan Traditional Owner C
This is a circumstance than can be and has been addressed in other contexts, for example, through
water management processes on the Daly River:
Daly River, they got different committees and my partner is one of them on there. They have a lot
to say for it. Naiyu mob make that decision. Most of them are trained up to do water
management.
Warai-Ganwadak Elder from the Adelaide River
The Daly River who have that group, we should have one for this river too. Like the Daly guys, we
should have a group for the Adelaide River too, and the prime people on it is this group of people
here. Who live on the river who have been here forever.
Kungarakan Traditional Owner C
Other participants had heard about the activities of the Indigenous Water Policy Group (Appendix
D.4.3). The issue of Indigenous water rights, reserves and allocations is part of the wider question
of non-Indigenous involvement in water planning. This is considered in the next section.

5.9.3

WIDER NON-INDIGENOUS INVOLVEMENT IN WATER PLANNING

There was a strong consensus about the prioritisation of Indigenous Traditional Owner people and
needs in water-planning processes and water allocation decisions. However, having established
that principle, there were also a number of participants who emphasised the need to involve all
water users in water-planning processes and allocation decisions. This was seen as both an ethical
responsibility as well as a practical necessity:
I reckon it should be everybody that lives in the area that should decide about water. Farmers,
Traditional Owners, government coming together and making the decision. Everyone that is living
on that particular area, and everybody that got interests on that area, like government. Workers
and owners should both have their say. That was the structure for the Daly reference group.
Warai Traditional Owner C
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Other users of water need to be involved. All those other things need to be considered, but from
our point of view.
Kungarakan Maranda Anmilil Local Descent Group
White people that have that cultural, that historical connection, those are good people as well,
because even though they don’t know the cultural aspect, they have been living on the land and
seeing that landform. They always help for that sort of people, that country people.
Warai Traditional Owner B
It depends where the land is, if it is pastoral properties we don’t have much power in those places.
Water users have to be brought in as well, they have to be a part of it.
Senior Minitja Traditional Owner for the Wildman and Mary
It would be good to see a water management group, board, whatever you call it. This place has
needed it as long as the river has been here, as long as white people have been here.
Kungarakan Traditional Owner C
Having established that users need to be part of the decision-making and allocation process on
principle, there was also a need for effective communication flow to Traditional Owners who
would have compliance obligations in their role as protectors of the system:
We want control over the water system. We got to make sure everyone got their permit alright.
Make sure the country is looked after. Maybe they should get people to get up there, whoever is
pumping water out of the river, like a newsletter to tell who is pumping water.
Kungarakan Traditional Owner D

5.10

Catchment planning

In terms of roles and responsibilities, there is a clear distinction between water planning (usually
managed by a government department of water) and wider catchment and landscape
management. The latter may be the responsibility of a range of people and institutions
encompassing government departments and agencies (lands, national parks, local government,
etc.), community groups, and landholders and land users. Section 4 demonstrated that Indigenous
ownership systems involved clear geographic obligations to near and downstream neighbours as
well as future generations and, as a consequence, that activities to support wider catchment
management were an important aspect of Indigenous peoples’ obligations to care for country.
This is reflected in comments about planning processes:
My biggest concern is everything happens without thinking of the whole picture. When I was on
that natural heritage thing was the big water study of the whole Batchelor-Kumali-Adelaide
system, because everyone was running out of water there, how about looking at proper systems
for managing and protecting water?
Kungarakan Maranda Anmilil Local Descent Group
It should be more clear and transparent. Don’t just sneak plans out at the approval process - we
should be involved at the start. Especially if it is big development. Also if it was 100 small
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developments. NT lands never involved us in new subdivisions where they have allocated all these
blocks that are going to want to use surface water and groundwater.
Mak Mak Marranunggu Traditional Owner C
Now we are talking about the food bowl and I just think there’s already evidence from the Ord
River scheme. Those things have to be matched and the productivity of what they want to produce
has to be examined.
Kungarakan Traditional Owner A
Participants were also aware of the simultaneous power of certain catchment actors beyond
Indigenous people:
Most of the rivers are public, so Department of Conservation have the biggest impact. It’s a
National Park thing you know, looking after that area (Mary and Wildman rivers).
Senior Elder of the Minitja language group
Management of the wider Darwin catchments is necessarily viewed by Indigenous participants as
a shared responsibility between Traditional Owners, Indigenous residents, government agencies
and non-Indigenous owners and leaseholders. National Parks provide some protection, but they
do not perform the same management functions as water planning, catchment management
and/or development planning processes. Responses by participants in this study indicated interest
in each of these as a means of fulfilling their obligations as traditional custodians using 21st
century management and planning tools and institutions. Effective participation in these tools and
institutions will require clear articulation of Indigenous development objectives. These are
discussed in the next section.

Figure 5-4 Adelaide River

88 | Indigenous water values, rights, interests and development objectives in the Darwin catchments

6

Indigenous development objectives

6.1

Introduction

The Indigenous people of the Darwin catchments have a range of development objectives that
reflect the underlying principles of culture, people, and country outlined in Section 4 and the
perspectives of water and development potential in Section 5. Key objectives identified below
encompass: Indigenous recognition and resource rights; group, corporate and regional
governance; country-based business and enterprise options; education and employment; and
knowledge development and future planning.

6.2

Recognition and resource rights

For Indigenous people, securing recognition of and rights to their country is both a moral
imperative and a key development objective. This stems from Indigenous people’s sense of
traditional ownership, responsibility to care for the country and need to foster socio-economic
opportunities. In recent decades, the primary focus for securing recognition and rights has been
ALRA, native title and AAPA registration processes. This is an ongoing process in the Darwin
catchments, as new claims for recognition are conceptualised and old claims are yet to be
resolved. Recognition includes understanding the right names to use:
We’ve had difficulties with dams in the past but we are not against advancement or progress. So
long as it is doing humanity good, not spraying chemicals or changing names of original places.
What was wrong with that place’s name? Because you could not pronounce it or it does not fit the
framework or the view of the world you have?
Kungarakan Traditional Owner B
It also means being willing to publicise that recognition:
Our sites are registered there [in Litchfield National Park], but there is no, what do you call it when
they drop things from the sky in a war, propaganda about us there though. And we have been
quite quiet and respectful about it until we are ready to do something.
Kungarakan Traditional Owner B
It is also understood that recognition implies recognition on both sides
Government need to respect our law and culture, and we need to respect the government too,
because that is it. We have to work together. That’s how we worked in that reference group with
NAILSMA mob in the early days.
Warai Traditional Owner C
Although seen by others as a barrier to development, participants understood that past
recognition of Indigenous rights could have avoided contemporary circumstances that are
negative for everyone:
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All we ever discuss in Rum Jungle committee is how we rectify that process. It should never have
happened in the first place but we had no rights then. No native title or anything like that in those
days, no path to fight for the country.
Warai-Ganwadak Elder from the Adelaide River
Securing rights is a continuing process for Indigenous people and organisations, reflecting
historical expectations and the negotiation of new circumstances:
Our association should be involved in decisions about water. That is what we set up the association
for. When we won the land claim it was supposed to look after our rights. And our continued
authority over our land.
Kungarakan Traditional Owner A
Contemporary circumstances are complex, resulting in a lack of clarity about what the current
legal regime provides and how the process is occurring:
We thought the native title claim for the Adelaide River township was including that (dam) area.
There was a native title claim and it did not go over that way. We would like native title over that
area, right up to Litchfield National Park. We would like recognition, historical recognition.
Kungarakan Traditional Owner C
To us, the goose was the water. If we own the beds and the banks then we must own the water. At
the moment there is just the beds and banks land claim. We have not been consulted by land
council. It is about 10 years old. We don’t know what that is going to give us - what rights is that
going to give us. We need to speed up that dialogue and get on the front foot with NTG (Northern
Territory Government).
Mak Mak Marranunggu Traditional Owner C
This lack of clarity about rights regimes extends to how it articulates with further development:
Can they take fish and turtle out? Can they swim in it? Can the speedboats go in there? There’s not
enough information for us to say yes, and not enough information about the benefits for us at this
time.
Kungarakan Traditional Owner C
Active resistance to both rights and public recognition of those rights is still encountered:
Land Council signs get pulled down and thrown in the river.
Mak Mak Marranunggu Traditional Owner D
However, securing recognition can also secure development opportunities, such as tourism, that
enable people to interact, further increasing the chances for mutual recognition:
You can look at them as just tourists, but most of the people, they [are] probably professors or
could be lawyers or could be doctors. When you start engaging and talking about this stuff and
they start asking more questions and then you think – what’s the profession of this guy? Then later
you are probably talking to someone that works with water or works with land. We get different
people from all walks of life. I was employed as a park ranger for 15 and a half years so when
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people ask about the environment in a scientific way, as conservationists we get into a discussion many discussions - about landform, traditional ways, or actual managing in conservation as well.
Warai Traditional Owner B
There is an ongoing desire for recognition, rights and management control in order to enable
people to look after the country better. This includes identifying additional legal and regulatory
pathways for Indigenous people to secure control over future development in part so that they
can be used as leverage to enable desirable economic development. Recognition, rights, and
development are mutually intertwined.

Figure 6-1 Wetlands in the Wildman catchment

6.3

Group, corporate, and regional governance

Improved recognition and rights is one key development objective. A second relates to decision
making and governance. Improved capacities in a range of key areas has been achieved, but
ongoing improvement is both needed and expected by the members of local Indigenous groups in
the Darwin catchments. Local organisations can operate with geographical challenges, as both
board and wider membership can be residentially dispersed, and demographic challenges, with
large numbers of members who are relatively young and/or undereducated by wider Australian
standards:
All the different government departments see the ‘problem’ of disconnected tribes like us but you
can’t always get young people to attend meetings or sacred sites (inspections). Some young people
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don’t know how to sit down and listen, observe and take guidance from elders so they have got
that background. I have found that really important over time.
Kungarakan Maranda Anmilil Local Descent Group
Internal governance of large collective groups will always entail challenges. Groups need to
function with clear rules about how decisions and agreements are made, and clear objectives
regarding longer-term development decisions. There is an awareness that this requires a
combination of accommodating multiple perspectives and maintaining a clear direction:
That is why we formed the association, for that reason, to watch over and protect our land that
was returned to us. If people don’t want to be part of that, that is their business. I’m not saying
they don’t be consulted, but that is why we set up the organisation Kungarakan Culture and
Education Association (KCEA). And we are registered as that, to look after the results of the Finniss
River land claim. Yes, you will have differences of opinion, you will have people who pull away,
people who say they don’t represent us. But they should have an opportunity to speak.
Kungarakan Traditional Owner A
There’s always some form of negotiated process. You do get a lot of non-traditional people having
a big say in it, whereas there is always going to be a smaller culture heritage base.
Mak Mak Marranunggu Traditional Owner C
We are working hard to get the family back in the fold. There’s been resistance in the past, but we
are all from common descent group, we’ve come down that line.
Mak Mak Marranunggu Traditional Owner E
This kind of objective is effectively an ongoing one that will require effort on the part of groups,
and also resourcing by those who want and need such collective decisions to be made. The groups
are seen as providing the foundations for group decision making. Yet there is also a strong
recognition of the need for structures and processes that support cooperative regional decision
making to manage disputes about collective resources and the opportunities they provide:
Upstream and downstream people say ‘you have not discussed it with me yet’. On the Daly, you
got five or six groups they are all arguing over the water management thing - arguing about who
should be the main family about the barra fishing classic.
Warai-Ganwadak Elder from the Adelaide River
The two groups should be deciding, we are a big tribe us mob, across the two groups Moranbunya
and Warai. And another one is the community people, especially people who live here. Like Charlie
McGregor said - people who are living here, at home on country. It can’t be another person, [its]
got to be blackfeller. They need to set up a board, a group, of people who want to sit on that
board, and control that thing, talk about water.
Kungarakan Traditional Owner D
All the city slickers talk for these areas. The right people on country should be the ones for those
boards, who are informed, who can make decisions.
Kungarakan Traditional Owner C
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Each group is under fire, in a locking mechanism, or in a dispute. We are meeting as family group.
So there is currently no one organisation.
Warai Traditional Owner C
When you look at it from a business point of view, I think that group of people having an
understanding – that live along the waterways - what they’re going to do in the future. Maybe just
having an idea, probably 10, 12, 15 years or maybe 40 years down the track of what are you
thinking about. Some people want to go off and farm and [slaps hands together] ‘puff’ they’re
gone. [We need] an understanding along the river bed of people - where we are at the floodplain operating with the water.
Warai Traditional Owner B
Achieving this kind of arrangement also requires the right people, people who are able to operate
across two worlds, but are grounded in appropriate cultural foundations:
I reckon the key people is probably the senior people from those regions that have got a cultural
aspects or cultural knowledge of the region and also have got a better understanding of the
European lifestyle or European education. That always helps because then you can see it and you
can actual compromise and see where people are coming from and you can have a better
understanding. But you have to get the people from the community, that main person that brings
the stories, that person who is really connected in the country.
Warai Traditional Owner B
These capacities can be developed and taught with the right environment and the right
preparations:
Water planning is a good start, but before you can plan, you’ve got to get everyone on the same
page. That is why education and awareness is so important.
Kungarakan Maranda Anmilil Local Descent Group
This is important because of the wider governance and government barriers that Traditional
Owners face when considering self-generated on-country development options:
People have quite a lot of challenges, when you come from an Indigenous background, with
regards to red tape. Public liability and public safety on country is too much red tape and most of
us can’t go through that process. And being remote locations, to get material and equipment out
there - building supplies what have you - is just too expensive. It is a big factor in it. When there is
not already established community and housing then people are reluctant to set up shop. So it does
leave vast tracts of land that could be utilised for some venture. Everyone is looking at external
jobs off the property, off the land. In a sense it is too big for the average TO (Traditional Owner) to
go out there on that limb [starting a new business] because there is a little too much red tape land use, public liability, and land tenure I suppose - for that to happen.
Mak Mak Marranunggu Traditional Owner C
For anything to happen even up at Mount Finniss now, to do a caravan park, to do any form of
business, you have got to go through NLC, got to have public liability.
Mak Mak Marranunggu Traditional Owner A
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Governance issues and associated objectives span internal decision making, regional coordination
and liaison with catchment and geographic neighbours, and the skills to understand wider
government requirements. Building local governance and operational capacity is crucial, but it is
also clear that more coordinated regional development conversations are crucial short-term and
medium-term activities to foster longer-term social and economic objectives. Effective internal
corporate and wider regional governance structures and processes are also important for
managing external pressures from development. The development landscape of the Darwin
catchments is complex, with increasing urban and peri-urban sprawl, locally-based and externallybased agricultural operations, pastoral leaseholders pushing to intensify and diversify, as well as
active mining interests at multiple points in the catchments. Participants identified this pressure in
responding to the Indigenous activity of the Assessment, and also identified the Assessment itself
as a manifestation of that pressure. Corporate and regional governance arrangements that
increase both coordination and collective bargaining capability are a reflection of the desire to
manage the pressure for development. It is important to note that this is management rather than
resistance, as Indigenous people have their own development objectives that they do not want to
see compromised.

Figure 6-2 Mary River Billabong
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6.4

Country-based business and enterprise options

6.4.1

INTRODUCTION

There is a clear desire amongst Indigenous landholding corporations across Australia to better
utilise the assets under their control. In many cases, shortages of capital, knowledge and skills
make it difficult for this to occur without external assistance. Equally, there are a range of
developments across Australia pursued by non-Indigenous people in which Indigenous people
have an interest, often through land and leaseholdings. Finally, there are a range of organisations
that are seeking new outcomes from their activities, often as a consequence of Corporate Social
Responsibility or Reconciliation Action Planning arrangements.
Each of these circumstances can give rise to partnerships and agreements between Indigenous
and non-Indigenous parties that can enable Indigenous people to pursue their own development
objectives, participate in achieving the development objectives of others, and/or limit or manage
the impacts of development in which they are not directly involved. Partnerships and agreements
can vary from small-scale single activities on local properties to large regional agreements. ILUAs
represent a key structure for formal agreement making, providing certainty and security for both
parties in interactions about native title. They can support Indigenous recognition, selfdetermination and economic opportunity, but they can also be challenging to negotiate and
reflect wider imbalances in negotiating power and financial resources. As a consequence,
generating ILUAs and other land use agreements, and making the most of them once they are
agreed, can represent key development objectives for some groups.
Recognition and resource rights, corporate and regional governance arrangements, and effective
partnerships and agreements are all key development objectives for Darwin catchments
Indigenous people. This is because they form the foundations for the successful development of
Indigenous businesses and enterprises. At the core of Indigenous development objectives lies the
need for the growth and diversification of income sources. Meeting this need requires a
combination of strategies, including stable and significant sources of government income,
structural recognition for the existing roles that Indigenous people and their lands play that
provide services to others (carbon, biodiversity, etc.), and the development and intensification of
new forms of private enterprise. In general, smaller-scale, locally-driven opportunities are
considered more likely to provide opportunities for people, and development that is consistent
with Indigenous cultural principles is also strongly favoured
These strategic activities by regionally focused agencies form the backdrop to the comments
about business and enterprise development objectives from the perspective of individual research
participants. The participants made a range of observations about the structure and content of
business and enterprise development. Some groups are dealing with business issues of increasing
sophistication, and are making strategic decisions about how to deal with such matters as
prioritisation of opportunities, internal corporate structures and partnership models, income
distribution, and business brokering roles. Using these structural considerations as foundations,
the participants in the Indigenous activity of the Assessment reviewed industry opportunities
immediately available to them, including pastoralism, agriculture, aquaculture, and tourism. While
general comments on these industries were made in a Section 5, the following comments focus on
current business activities and future objectives.
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6.4.2

PASTORALISM

As demonstrated by the example of Twin Hill Aboriginal Corporation, pastoral development
remains a key objective for some Indigenous people in the Darwin catchments. There is currently
consideration of using irrigation to improve financial and animal welfare returns:
Cattle feed - the industry is always looking for hay for the barges and that. Somewhere along the
line they have them in a holding pen so why can’t we do something in the community? There is the
possibility to do cattle, but there are not many cattlemen out there - not a lot of knowledge and
funding. It would be a big start-up for us.
Warai-Ganwadak Elder from the Adelaide River
We are primarily managing the cattle operation and trying to make sure country is cared for, so we
moved majority of stock off floodplains.
Mak Mak Marranunggu Traditional Owner E
We’ve got that block at Shiloh, but you can’t grow anything, only pasture. It is very acidic, sandy
soil - we need to put lick blocks for our cattle because the grass isn’t too nutritious. But on the
floodplains they don’t need it - we see the difference between the cattle - and that is all year round.
Mak Mak Marranunggu Traditional Owner A
You get a square kilometre, you start thinking about earth tanks and water reservoirs I suppose,
but that is only because we are pastoral minded. In an Indigenous sense, there is less impact on
your country. But a dam is really out there (thinking), especially one that size.
Mak Mak Marranunggu Traditional Owner C
Pastoralism is a strong feature of the past work histories of older people. To a degree this has
been superseded by employment in natural resource management and tourism on the land, and
urban and town-based work, as well as social security payments as a source of income. Intensified
pastoral operations remans one future development pathway, and creating the infrastructure for
irrigation for pastoral fodder creates the opportunity to grow other crops. This is considered
below.

6.4.3

IRRIGATED AGRICULTURE

The development of further irrigated agriculture in the Northern Territory is an objective for
government (Australian Government, 2015; 2016). Within the Darwin catchments, increasing
intensification of activity close to Darwin is expected. From an Indigenous perspective, there was
an explicit understanding of how past activity opened up consideration of agriculture:
We come from an agricultural background. Grandad had the ag lease from Adelaide to Kumali
Creek. Everything he did, he did with family, so it was done in a sustainable way – water, sites, etc.
that protected our heritage. Because of this background, there may be some people who want to
do that, but it would not be big plantations it would be in smaller and more sustainable ways.
Kungarakan Maranda Anmilil Local Descent Group
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We would like to use the water for like what we did in the past - market gardens.
Kungarakan Traditional Owner C
We had a big produce farm down in the community. We did a trial run in the 80s and I’d like to see
produce.
Warai-Ganwadak Elder from the Adelaide River
Assessments of agricultural potential are partly made based on knowledge of the existing
constraints and landscape values:
Our land has poor soils. We have some good soil but that is where the jungles are and we don’t
want to pull them out.
Mak Mak Marranunggu Traditional Owner C
There is awareness that new information may change the scope of possibilities:
For agriculture, that feasibility study that could go into it, big time, and what the quality of the soil
is, and what you can sustain, how much water you can use to sustain agriculture, farming. And
impact it is going to have on it.
Mak Mak Marranunggu Traditional Owner B
However, water access and reliability remains an issue in thinking about agriculture:
We have had people talk about hay production as a resource for other properties. But it come back
to the water supply and demand. We don’t have a lot of rich country, so we are pretty reluctant to
clear land.
Mak Mak Marranunggu Traditional Owner C
Fruit trees, citrus, anything on the river upstream - people have tried buffalo and banana farming.
But all the water going on that veggie patch now is town water. That should not be town water, it
should be river water.
Kungarakan Traditional Owner C
Participants have historical experience but limited direct engagement with current irrigated
agriculture. The projects the participants envisaged were controlled by individual family groups of
Traditional Owners or by local communities, and were small to medium scale. Local produce that
has a higher economic value and/or local cultural and community worth would seem important,
partly for reasons of food security, but also as additional motivation for participation. Agriculture
remains a minor but potentially important aspect of future operations, and definitely requires
further consideration.

6.4.4

AQUACULTURE

In a similar manner to agriculture, there is interest in the potential for aquaculture development,
but no firm plans, and an emphasis on local community-scale operations:
There was proposals for small-scale aquaculture. The aquaculture thing is in the back of every
community members mind, because it is just another alternative for that country to have a possible
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business venture, small-scale commercial. No one has touched it in 15 odd years since we did the
plan.
Mak Mak Marranunggu Traditional Owner C
What about prawn farming? We have the tidal creek that comes off the Adelaide River. Why can’t
we use the main lagoon to grow barramundi and prawns? There are lots there and we get a big
feed out of it. You can only get them in the Adelaide River. I was saying, ‘why don’t we think about
growing and harvesting them in the community and use them as a means of generating money?
Warai-Ganwadak Elder from the Adelaide River
Calculating aquaculture opportunities means improving knowledge through observing other
successful operations and choosing the right product:
There is fish farming, but how would you start it? What are the starting points? Barramundi are a
good one - I know you can look at other fish farm place. I think barra would be good if you had an
Indigenous thing where you farm. I would go for barra. A lot of people go for crocs but I don’t go
for that because you have to feed them all the time. I know you can make money out of both, but
restaurants and that the main key is barramundi. Restaurants will buy it if you get it right. Also
tourists would come and catch the barra and we can cook it for them. Traditional or nontraditional.
Senior Minitja Traditional Owner for the Wildman and Mary
However, the existence of other successful operations also makes for competition:
When you really look at it, we could go into a barramundi farm, but then you got one down the
road.
Warai Traditional Owner B
Thinking about water as an asset that may in turn produce goods that generate income also
stimulates thinking about other animal husbandry options:
Crocs are important for habitat, as are a lot of the other animals. We know there is a possible
business there supplying crocs for women’s handbags, croc eggs.
Mak Mak Marranunggu Traditional Owner E
Water is always there from the dam. One younger bloke thinking about it. He would not be more
than 20 years old and he was asking, ‘why don’t we do goose farming and grow all the young
geese?’ And I said it was a big project that costs money. It seemed like a lot of work. We would
need to have someone come in and discuss it.
Warai-Ganwadak Elder from the Adelaide River
Producing animals other than cattle for sale is a further development pathway considered by
Assessment participants, for whom meat protein is a valuable community resource as well as a
potential commercial product.
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6.4.5

TOURISM

The further development of appropriately scaled and focused tourism was also an important
objective for research participants. This was seen as a pathway that enabled improvements in
social and economic status, but was also important in improving wider public perceptions of
Indigenous people and fostering reconciliation:
Tourism is ok as long as it is managed properly. We don’t want to take that away, we don’t want
the rest of Australia to get upset. We got to close the gap. We can’t just say no to this and that.
We need to pave a way, a clear road to the future so that both parties can travel down it.
Warai Traditional Owner C
Appropriate tourism must also be based on, and be compatible with, cultural protocols and
protections:
The main thing is the maintenance of natural and cultural heritage, and from that there may be
the scope for ecotourism, anything that is compatible with that.
Kungarakan Maranda Anmilil Local Descent Group
Mak Mak Marranunggu people have had involvement in tourism in the past:
We used to do small-scale tourism in the 90s, just downstream where the twin hills are, and the
tours were named after that site. We drove them around, hunting and fishing for a day or two,
camping overnight. And I suppose the biggest drawcard was the billabongs, the surface water and
the swamps, the actual interaction with aquatic environment. The opportunity is always there for
anyone that actually wants to do tourism. One of our extended families runs exclusive Indigenous
tours through the termite mounds. – Theresa Atti. I think she is the only Indigenous operator in the
Litchfield park area.
Mak Mak Marranunggu Traditional Owner C
Senior people connected with Warai and Limilngan-Wulna are currently involved in the industry,
notably through Pudakul Aboriginal Cultural Tours. Identifying people with the right motivation,
knowledge, and resourcing is crucial:
Most of us who live at Acacia have thought about tourism but that has never eventuated because
we never got people who were fair dinkum. Someone tried but without the help of funding it would
not get off the ground. We did not have money or equipment. He was thinking about how to get a
job and teach whitefeller about hunting and cultural stuff but he was someone did not have the
experience to follow through. He himself was not a big cultural person - did not know the language
or the ceremonial side. It has to be a well thought plan with business funding.
Warai-Ganwadak Elder from the Adelaide River
There is a real sense of potential opportunity:
At Mount Finniss I’ve said ‘why don’t you do day tours, walk around the magnetic ant hills, find a
sugarbag and show them what it looks like?’ A lot of the tourists love looking at birds and I said
there’s beautiful birds along the rivers and everything along there, and cook them up some corned
beef and damper and billy tea. They’d love it. I take friends out and, they really enjoy themselves.
Mak Mak Marranunggu Traditional Owner A
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There’s beautiful little spots in that country, they are their own ecological niche I guess you’d call it.
Little billabongs, lagoons, springs that still run.
Mak Mak Marranunggu Traditional Owner C
Research participants are also thinking about new technological options for their businesses:
Those floodplains are good for business - air boats. People can come to look at the landscape much
better, from a sort of view. We just see it as a business opportunity for Aboriginal people, not
having too much water (flood) but having that water flow or that water just enough.
Warai Traditional Owner B
Fostering environmental and culturally-based tourism is a common objective across the
Assessment participants, and a clear target for support from regional organisations.
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Indigenous tourism: Pudakul Aboriginal Cultural Tours
Pudakul Aboriginal Cultural Tours is an Indigenous-owned and operated family business that
was founded in 2008 (http://www.pudakul.com.au). Founder and manager Graham Kenyon is
based in the local Indigenous community and employs a manager and 6 to 12 seasonal casual
staff. Pudakul is the name of the Macaranga tree (freshwater hibiscus) that is used to make
spears. The enterprise aims to deliver an original popular Aboriginal culture and nature-based
engagement experience, including the use of ochre colours, clapsticks, didgeridoos, spear
making and throwing, dilly bag, bush tucker, and bush medicine. The company can also
provide specialised tours and meals adjacent to local waterways. There is a clear sense of the
dependence of the business on the water flows of the rivers:
For the business, it’s a good thing being at the end of the river in the wetland region. We look
at it from the tourism perspective, those waterways. It’s good to have water, to keep that
flow.
Graham Kenyon, Chief Executive Officer, Pudakul Aboriginal Cultural Tours

Figure 6-3 Pudakul Cultural Tours sign
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6.5

Education and employment

The opportunity for better employment and training is both a necessary component of regional
development, and an ongoing consequence of it. The Indigenous communities of the rural and
regional areas of the Darwin catchments contain significant numbers of Indigenous people of
working age. Generating attractive employment opportunities for that population is an important
component of increasing wider economic participation.
The importance of education and employment was consistent across participants from the
different groups. There was particular emphasis on the need to have skills in both Indigenous and
non-Indigenous worlds – to have ‘two toolboxes’.
It is really important for the kids to have an education. Having an education strengthens that
dynamic of responsibility. My Mum encouraged us to learn. It is important to get educated in both
systems. We are also doing language stuff at culture camp. It is one of the main important things
of bush holiday camps. Family can see who we are and talk about how we are all related. Then my
daughter just went and did ORIC certificate 4 in business governance. Good governance is partly
about making sure that all of our business is going cohesively with the western constructs of how
businesses should be run.
Mak Mak Marranunggu Traditional Owner D
Things have got to be relevant, to be able to live in two worlds, but also to make sure what skills
and that which you learn that have some relevance at home.
Kungarakan Maranda Anmilil Local Descent Group
My children are thinking about business and also about land and also about connection. They all
work with me. One of the girls, my second oldest daughter, she actually works as a park ranger.
She’s worked in Litchfield the last few years, and before that she worked at the tourism industry in
the international marketing branch. So they are into the two tool boxes - they understand the
landform and culture, and the business side.
Warai Traditional Owner B
Securing employment and training is a clear objective for those on the country. However, a crucial
component for sustainable employment and training is that wider infrastructure issues are
attended to:
The environmental conditions contribute to our health – we need better living conditions. One of
my aims, at Amangal, we can’t stretch out more there. They keep getting flooded. We need
somewhere else on the land trust to develop a future town. A town that is not just built by us. We
have to get funding for basic infrastructure, proper housing, proper water, all the basic health
things. If we have to hand over land as a long-term lease, that might have to be the way.
Kungarakan Maranda Anmilil Local Descent Group
In that community up there, my biggest ambition is getting the bitumenised road right through and
is to have 24–7 power. That’s all the urban crew rely on is 24–7 power.
Mak Mak Marranunggu Traditional Owner B
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There is a connection between infrastructure support, health, education, and the successful oncountry businesses and enterprises that generate local employment.

6.6

Knowledge development and future planning

Planning and developing new employment and business options requires a secure knowledge base
from which to work. This may include natural scientific information about the land and
waterscapes, as well as how they relate to potential impacts from specific acts of development.
Questions that remain unaddressed may lead to sense of disempowerment about the wider
process. Greater involvement in, and control over, the development of knowledge generation
processes, and of the subsequent plans and policy recommendations that address Indigenous
interests in development may be important. This in turn supports better future planning. From
one perspective, Traditional Owner planning takes an incredibly long-term view:
Everyone looks so short sighted and we have limited resources, you are not making a decision just
for us, you are making it for your grandchildren. Don’t think about resources today, think about 20
or 40 or 100 years times.
Kungarakan Maranda Anmilil Local Descent Group
We need to think of our future in lots of 100 years, going into 1000 years. That is how we should
view what we do. That when we see something, we know if it fits with our 1000 year plan.
Mak Mak Marranunggu Traditional Owner E
Yet it is also the case that short-term planning can hit considerable hurdles. One hurdle is
resourcing:
We have had plans in to develop the community site, and people in town do want to move out. But
it is all about funding and housing and everything else.
Mak Mak Marranunggu Traditional Owner A
How can people just decide where they are going to live when there is no overall management
plan? And then that causes the argument.
Kungarakan Maranda Anmilil Local Descent Group
Another is the instability created by circumstances outside of local community control:
How can we plan the future if you mob are telling us ‘it is going to happen’ then ‘it is not going to
happen?’ How can we make a future when we don’t know what is going to happen?
Kungarakan Traditional Owner D
A third challenge is that plans may be externally driven and therefore not locally owned and
implemented:
Consultants have come in and said do forestry, do mangoes, do barramundi and prawn farming.
The consultants have got their money and gone, and the big plan has not gone anywhere.
Kungarakan Traditional Owner C
One response to these challenges is to ensure that plans are developed slowly and with local
control:
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The idea is to get the corporation to be the head that wags the tail. We don’t want to come and
have five massive things that we can’t control the future of. We need our land for the future.
Mak Mak Marranunggu Traditional Owner E
A second response is to try to gain greater control over the external environment:
We should set up a water resource committee for those areas, and as soon as we start doing that,
then probably then start putting up policies and acts and declarations in those areas to actual
make it a lot more secure. So you can control it a bit more.
Warai Traditional Owner B
A third response is to recognise the value of the assets, and to ensure inter-generational
collaboration:
We have got enough land and resources that if we plan it properly we should be able to coexist
with other development. Good water is a part of that. If I can try and sort those kind of things out,
then it can be the opportunity for me to pass on the cultural and custodial responsibilities. I’ve
been doing that all my life. We need to get the generations to work together, it is the way of the
future. If we work together we can do things.
Kungarakan Maranda Anmilil Local Descent Group
Reaching development objectives requires a combination of securing rights and recognitions,
developing governance, evaluating and selecting appropriate development options, building
employment and educational capability, and engaging in ongoing processes of knowledge
improvement and future planning

Figure 6-4 Sunset, Wildman catchment.
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7

Conclusions

7.1

Introduction

There is strong ongoing interest from all levels of government in establishing appropriate
foundations for sustainable economic development, particularly in rural and regional areas.
Indigenous interests in natural resources, particularly water and land, are an important factor in
the initiation and management of successful sustainable development. Indigenous people wish to
protect the long-term health of their traditional lands and the ecosystems, resources, cultural
heritage they contain. Indigenous people can also act as substantial enablers of appropriate
development, and have been shown here to have a range of existing perspectives and objectives
that are crucial to future development.
Although Indigenous historical and contemporary participation in the pastoral industry has
received a degree of attention, there is less information available about Indigenous roles in wider
agricultural development. In part, this reflects the relative strength of Indigenous land tenure and
residence in northern Australia, which is currently dominated by pastoral activity. However, it also
reflects general orientations in Indigenous-focused research towards traditional Indigenous
cultures, colonial and mission histories, native title and cultural heritage, and contemporary
Indigenous social and health issues. The data from the Indigenous activity of the Assessment
begins to address the knowledge gap regarding the intersection between water and agriculture in
a key location in northern Australia. The results of this research identifies some pathways for
planning for sustainable Indigenous development which are grounded in existing local ideas and
aspirations. The emphasis is upon achieving regional coordination and oriented to wider long-term
policy goals.

7.2

Indigenous water values, rights and interests in the Darwin
catchments

Indigenous people of the Darwin catchments are deeply attached to their traditional country
through a combination of cultural traditions and a history of personal and familial engagement.
The Dreaming ancestors, hunting and fishing, and Indigenous Knowledge are three primary
characteristics highlighted here. These are often cited by Indigenous people as crucial aspects of
Indigenous culture, and are complemented by a strong sense of prior Indigenous ownership of
country and ongoing rights of access and control. Some of these rights that have been upheld in
Australian land rights and native title law. Indigenous law goes considerably further in asserting
Indigenous ownership over land and natural resources.
However, with that ownership also come a range of obligations and responsibilities. These include
inter-generational responsibilities to both ancestors and descendants, as well as responsibilities to
near neighbours and those living downstream. The obligation to protect ancestral lands and nonrenewable resources is the motivation for strong and ongoing interest in cultural and
environmental management. As owners and guardians of important landscapes, Indigenous
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people also have a range of principles with respect to non-Indigenous people on Indigenous lands
noted here as consultation, consent, compliance, and compensation. It is this combination of
cultural attributes, rights and obligations that underpin Indigenous approaches to water issues,
including water and agricultural development.

7.3

Development planning and water planning

7.3.1

DEVELOPMENT PLANNING

Indigenous views of water and development issues reflect their need to balance short-term
opportunity with long-term sustainability. Indigenous communities in the Darwin catchments are
confronted by challenging issues, including land dispossession, significant unemployment, poor
access to health services, structural impediments to economic resources, a lack of business
support services, and social and family units under high levels of stress. Evidence from both
regional forums in northern Australia and from local participants in the Darwin catchments
indicates that Indigenous people have a strong desire to participate in a diverse range of
sustainable economic activities. However, the form such development takes is crucial – some
types of economic development can increase rather than decrease social and economic gaps
between Indigenous and non-Indigenous people.
At the broadest level, Indigenous development plans and objectives articulate well with objectives
specified in government policies in relation to Indigenous engagement, Indigenous socio-economic
status, food security, NRM and regional development. Private interests may drive water and
agricultural development in the Darwin catchments, but Indigenous support for and contributions
to that development would benefit greatly from additional government endorsement, enablement
and strategic investment in complementary and related activities. Of particular importance are
local group or community planning processes undertaken in a regionally coordinated way, and the
resourcing of key priorities identified in such processes. Such support would allow Indigenous
people to act as substantial enablers of appropriate sustainable development and implement a
range of existing plans.
In recent times, northern Australian Indigenous leaders have begun to reorient towards the
private sector as a major initiator of economic development. Indigenous groups and peak bodies
have begun to refine concepts and engagement tools suitable for the task; promoting Indigenous
people as existing ‘investors’ in Australian natural resources and developing a ‘prospectus’ model
to encourage partnerships with other non-Indigenous investors. This wider context is highly
relevant to the situation in the three study areas in the Assessment, where development seems
likely to be pursued by a range of private interests underpinned by government endorsement,
enablement, and strategic investment.
As was noted in Section 1.3.1, ‘engagement’ with Indigenous people can have a range of
meanings, and these models of engagement can be equally applied to development projects that
might variously involve consultation, assent, benefit, involvement, partnership and/or control.
Consultation is built into many legislative requirements for development. However, models which
offer increased Indigenous input, participation and control are necessarily favoured by Indigenous
people, as they in turn can result in greater involvement and more substantial benefits. For
Indigenous people, the objective is not just sustainable development, but sustainable
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development in particular locations and activities which support the ongoing residence of people
in the places that matter most to them.
However, successful development partnership approaches require both partners to clearly identify
shared goals and priorities. In an Indigenous context, this highlights the significance of appropriate
community-based and/or country-based planning to ensure accurate collective prioritisation. Such
collective prioritisation increases the level of community investment in the planning agenda,
enhancing the chances for a successful outcome. Clear statements of priorities can also identify
mismatches, avoiding the difficulties and the costs of inappropriate business choices and
partnerships.

7.3.2

WATER PLANNING AND CATCHMENT MANAGEMENT

There is clear and strong interest in water planning as part of a suite of measures to aid the
management of the Darwin catchments. Successful Indigenous involvement in water-planning
processes would enable Indigenous people to more effectively support sustainable development
objectives, both their own and those of others in the study area. However, in building towards this
objective, a range of measures to improve local capacity to participate are needed. Some key
pathways include:
• building on existing Indigenous water knowledge and expertise through focused, catchmentscale skills and capability building in formal water planning
• the establishment of appropriately resourced formal structures for catchment-scale Indigenous
water planning and catchment management consultation
• further catchment-specific discussions regarding aspects of water planning that are already
known to some people, such as Indigenous reserves and tradeable allocations
• further research and information about downstream native title interests in water that future
water planning will need to consider
• further consideration of the articulation of water planning with both water development and
catchment management.
Involvement in water planning is a crucial pathway for accurately formalising Indigenous water
values, rights and interests. It is therefore one component of a wider set of foundations that will
underpin Indigenous support for, engagement with, and participation in, sustainable development
in the Darwin catchments.
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Figure 7-1 Water lily (Nymphaea pubescens)

7.4

Water development options

Indigenous concerns about water development noted during the Indigenous activity of the
Assessment included the impacts of water extraction, rejection of major instream dams as an
option, changes to land and river access by Indigenous people, effects on animals, the
consequences of intensified land use (weeds, erosion, water quality, chemicals, salinity, etc.), and
cumulative impacts from other industries, particularly mining. However, it was also evident that
Indigenous people were themselves scoping development options at smaller scales. Assuming that
some water development in the Darwin catchments is likely to occur, a range of steps or pathways
may be important in meeting Indigenous needs. These include:
• undertake baseline cultural and environmental heritage surveys of key aquatic landscapes and
sites that are likely to be impacted
• undertake formal modelling of the potential impacts of those baselines
• formal group consultations about water development options and preferences (extraction type,
location, etc.)
• further information and discussion about the scale and potential employment and economic
returns from water development initiatives
• Indigenous participation and involvement in formal monitoring of the direct site impact of
significant developments
• support for projects and programs that connect Indigenous roles in water development, water
planning and wider catchment management.
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A range of views exist about the prospect of further water development in the catchments. These
include opposition (based on the potential negative impacts and caution about perceived benefits)
through to endorsement of the prospects and the economic opportunities water development
may create. This again emphasises the importance of group consultation and planning processes.
The desire for Indigenous involvement in water development planning and implementation was a
consistent finding across all participants, as was the need for benefits to Indigenous people to flow
from such developments. This includes benefits in the construction phase, but also support for
Indigenous business enterprises and partnerships that take advantage of the opportunities
created by new development.

7.5

Indigenous business and agricultural development

Nominating detailed initiatives regarding Indigenous business would be premature based on the
scoping data collected, but some key examples and key points about Indigenous business
development can be noted here. These relate to land-based business ideas, issues of
diversification and prioritisation, and generating partnerships and investment.

7.5.1

LAND-BASED INDIGENOUS BUSINESS

Indigenous sustainable development objectives are diverse and incorporate both the development
of Indigenous-owned and operated businesses, as well as involvement in other businesses and
activities in the Darwin catchments. On Indigenous-owned lands, a range of business activities
have been suggested including:
• value adding to pastoral operations
• agricultural activity
• aquaculture
• ecotourism and cultural tourism
• environmental management partnerships
Identifying best options in developing such businesses requires a ‘case-by-case’ analysis of the
specific situation for the involved.
This raises the issue of diversification and prioritisation. Given the activity list above, one potential
challenge is diversification and its relationship to both the required skill base and governance.
Undertaking multiple activities provides insurance against the failure of any single activity, but also
increases individual and corporate management complexity and the need for skills in multiple
businesses. This generates additional risks. The collective management structures common with
Indigenous-owned properties afford access to a wider set of skills, but also increase the chance of
disagreements over priorities and strategic direction. All groups have multiple management roles,
but based on geography, residence, assets, governance and/or skills, some may be more able to
sustain multiple business activities, while others may be better off focusing on a single or a couple
of closely-related activities. Assessing the respective roles of diversification and prioritisation is a
key step in future planning.
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7.5.2

PARTNERSHIP AND INVESTMENT

The issues of prioritisation, governance and investment are critical to wider business partnerships
with Indigenous people. A range of options may be useful in improving the opportunities for
business to understand and invest in Indigenous people and Indigenous lands in the Darwin
catchments. These include:
• the production of one or more regional prospectuses to communicate with investors about
existing Indigenous assets and opportunities
• further information and training for Indigenous people about the opportunities and constraints
of partnerships with private industry, including discussion of the effect of changes in Indigenous
resource rights (acquisition of land, granting of native title rights, securing of water rights and
allocations, etc.)
• wider regional non-Indigenous community training regarding partnerships with Indigenous
people, including models for shared-benefit agreements and partnership arrangements,
employment and training opportunities, etc.
• creating incentives for Indigenous involvement, including relocation and resettlement
allowances, pathways from training to jobs, employer incentives to hire and retain Indigenous
staff, etc.
• training for younger Indigenous people about career planning, personal budgeting and money
management as well as formal job skills, focusing on living and working in rural areas and/or in
agricultural and NRM industries.
A full analysis of the potential for Indigenous business development, partnerships and associated
investment is well beyond the scope of this report. However, the above points indicate some
potential options and promising directions for further activity in this area. Such activity would
benefit from further assessment of local Indigenous needs and priorities, particularly the needs of
younger people of employment age.

7.6

Further research

The diversity of possible Indigenous development activities and of the geographic and group
contexts in which they might take place makes it challenging to definitively generalise about
research priorities in this area. The one crucial generalisation is that local engagement and local
planning specificity is paramount to assessing and implementing development options. However,
some potential research priorities that may enable Indigenous development objectives include:
• improving understanding of key resource ownership and procedural rights that can be secured
by Indigenous custodians of the Darwin catchments
• conditions hindering and/or enabling general Indigenous resettlement and/or retention within
traditional lands
• employment and training preferences amongst younger people (e.g. what career paths are
younger people aware of, which do they wish to follow, what barriers to that aspiration exist,
and how can local and regional barriers to rural Indigenous economic participation in the Darwin
catchments be overcome?)
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• what are the risks and benefits of agricultural intensification and/or economic diversification on
Indigenous-owned pastoral properties?
These kinds of research questions would clearly inform Indigenous planning processes.
In terms of Indigenous responses to wider development, further work could focus more closely on
Indigenous preferences, interests and concerns regarding agricultural development. A clearer
picture has emerged from the combined activities of the Assessment of the likely geographic zone
of impact, viable crop types, seasonality of activity, rotation and diversification, economic value of
the product, etc. Such information would be useful as part of ongoing engagement in the Darwin
catchments about agricultural development, but also in wider studies of community acceptance of
rural land use change. The above points represent a preliminary list of examples of information
needs and research priorities.
Further consultation at the local and regional level is required to confirm whether such examples
are important to prioritise from an Indigenous perspective, or if there are others of greater
significance in the current circumstances. The collaborative identification of further information
gaps with respect to Indigenous water values, rights, interests and objectives is complementary to
the other processes identified above – formal group consultations, preliminary field-based cultural
heritage surveys of potential development areas, and the improvement of Indigenous waterplanning skills and knowledge. In combination, these activities would increase Indigenous peoples’
capacity to engage and to participate in wider natural resource protection, management and
development.

7.7

Summary

This report addresses the request from the Australian Government for further information about
Indigenous water values, rights and interests in the Darwin catchments. This request was made in
the context of further water and agricultural development in the area. As a result, the scoping
study makes particular reference to development issues, impacts and opportunities. The current
report provides information about:
• general principles for understanding Indigenous perspectives on culture, country and the
management of natural resources
• guidance about the circumstances of local Indigenous groups, including tenure, residence,
organisational arrangements and affiliations
• a representative set of Indigenous water values derived from research participants who are
senior members of relevant groups in the Darwin catchments
• information about Indigenous water rights and interests as they relate to the Darwin catchments
• a representative set of Indigenous objectives regarding water issues, water planning, and
catchment management
• a representative set of Indigenous objectives regarding water and agricultural development
• additional steps which may facilitate positive Indigenous participation in future development
and lower the barriers to investment in such development.
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In providing this information, this report meets the scope for the study. It also lays foundations for
a range of future processes, notably catchment-based development planning. Such planning is a
crucial step to ensuring successful outcomes for Indigenous people from development initiatives
under consideration. It also facilitates the effective targeting of resources to local Indigenous
group initiatives that will improve ongoing group capacity to engage in discussions of development
and catchment management in the future. This combination of improved local capability aligned
with regional and catchment coordination is crucial if Indigenous people are to play an
appropriately integral role in sustainable development and the sustainable management of natural
and cultural resources into the future.
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Figure 7-2 Cascades, Litchfield National Park, Finniss catchment
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Appendix C Legal, regulatory and policy
environment concerning Indigenous values, rights
and interests in water-related development in
Northern Australia
Andrew Macintosh, Marie Waschka, Judy Jones and Asmi Wood
Australian National University, ANU Law School

C.1

Introduction

This section provides an analysis of the formal laws and policies related to Indigenous Australians
that are relevant to water-related development in the Catchments. The coverage of the analysis
includes international law, common law (judge-made law), statute, delegated legislation
(legislative instruments made under the powers granted by a statute), and government policies
and practices. By analysing these laws and policies, the section sheds light on how Indigenous
communities can be involved in water-related development, how the benefits of water-related
development can be shared with Indigenous interest holders, and how the interests of Indigenous
Australians, including their culture and heritage, are protected under Australian laws from the
adverse impacts of water-related development.
The phrase ‘water-related development’ is used as shorthand throughout this section to refer to a
range of development that is dependent on, or related to, water resources. It covers large-scale
water infrastructure like large dams and pipelines, onshore aquaculture developments, through to
small-scale irrigated agriculture projects involving the use of bore water.
This section is intended to be read in conjunction with the legal and policy section of the [insert
socio-economic report title] (Socio-economic Report) and the Legal, Regulatory and Policy
Environment for Development of Water Resources in Northern Australia: Technical Report (LRP
Technical Report). The Socio-economic Report contains an overview of the formal laws and
policies related to water-related development in the Catchments. While the Socio-economic
Report covers laws and policies relevant to Indigenous people, it does not analyse Indigenousspecific laws and policies in any detail. Coverage of these laws and policies is the subject of this
section.
We do not repeat the material included in the Socio-economic Report on the general nature of
interests in property, land or water, or the government approval processes that are not directly
related to, or designed to accommodate or protect, the interests of Indigenous Australians. Due to
this, we recommend the Socio-economic Report be read first, prior to reading this section. The LRP
Technical Report provides more comprehensive coverage of the legal and policy matters discussed
here and in the Socio-economic Report, and is directed at readers who want more detailed
information on relevant laws and policies.
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The analysis provided in this section is not meant to be comprehensive. It is intended to provide
an overview of the main Indigenous-related laws and policies relevant to water-related
development in the Catchments. The laws and policies that apply to specific water-related
developments will depend on the characteristics and location of the developments, and the values
and interests of the Indigenous communities concerned. Proponents and other stakeholders
interested in specific projects will need to obtain tailored advice and assistance in relation to the
legal and policy issues raised here.
Consistent with the structure adopted in the Socio-economic Report, the legal and policy analysis
here is built around four themes:
1. legal and policy context, covering the macro-policy context surrounding Indigenous interests
and water-related development (Section C.2);
2. rights to land, covering Indigenous freehold and leasehold interests and native title (Section
C.3);
3. rights to water, covering the arrangements under Western Australian, Northern Territory and
Queensland water laws that are designed to protect or advance Indigenous interests (Section
C.4); and
4. government approvals, covering the government regulatory and approval process designed to
protect Indigenous cultural heritage (Section C.5).

C.2

Legal and policy context

C.2.1

POWERS TO MAKE LAWS IN RELATION TO INDIGENOUS INTERESTS

Under the Australian Constitution, 7 government powers and responsibilities are shared between
the federal, state and territory governments, with local governments deriving powers through the
state and territory governments. The Constitution dictates that, for the Australian Government to
be able to make a law, it must be able to rely on a relevant Constitutional ‘head of power’ (a
specific provision in the Constitution that provides the Australian Government with the power to
make the law). Relevantly, following the 1967 referendum, section 51(xxvi) of the Constitution
provides the Australian Government with the power to:
make laws for the peace, order, and good government of the Commonwealth with respect to ...
the people of any race for whom it is deemed necessary to make special laws.
Prior to the referendum, the scope of section 51(xxvi) (‘the race power’) explicitly excluded ‘the
Aboriginal race in any State’. The deletion of these words placed Indigenous Australians on equal
footing with other races in relation to the scope of the race power. As the wording of the section
indicates, the Australian Government has the power to make laws in respect of the people of any
race (Indigenous or non-Indigenous). The case law on this provision suggests the scope of this
power is broad, and covers the making of laws to protect the culture and heritage of a given race.

7

Commonwealth of Australia Constitution Act 1900 (UK).
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As Justice Deane stated in the High Court of Australia’s decision in Commonwealth v Tasmania
(‘Tasmanian Dams case’): 8
A power to legislate ‘with respect to’ the people of a race includes the power to make laws
protecting the cultural and spiritual heritage of those people by protecting property which is of
particular significance to that spiritual and cultural heritage.
The most relevant exercise of the race power concerns the federal Native Title Act 1993 (Cth),
which is discussed in detail below. 9 In Western Australia v Commonwealth, 10 the Western
Australian Government challenged the validity of the Native Title Act on the grounds it was not
supported by a Constitutional head of power. In relation to the race power, the Western
Australian Government claimed it was ‘merely a constitutional peg’ on which the Australian
Government inappropriately sought to hang the Act. 11 The High Court rejected the argument,
holding that the Act was supported by the race power because it ‘confers uniquely on the
Aboriginal and Torres Strait Islander holders of native title (the “people of any race”) a benefit
protective of their native title’. 12
In the case of the states, there is no doubt they have the power to make laws with respect to
Indigenous Australians and their interests. Under their constitutions, the states are empowered to
‘make laws for the peace, welfare and good government in all cases whatsoever’, a phrase that
has been interpreted as ‘ample and plenary as the power possessed by the Imperial Parliament
itself’.13 The only substantive constitutional restriction on the states is there must be some nexus
between the subject matter of the legislation and the state; a broad test that is intended to be
‘liberally applied’.14 The breadth of this power leaves no doubt that the Western Australia,
Northern Territory and Queensland Governments have the power to make laws concerning
Indigenous peoples and their interests. However, by virtue of sections 51(xxvi), 109 and 122 of the
Australian Constitution, the Australian Government has the power to override state and territory
laws concerning Indigenous issues. In relation to the Native Title Act, section 8 explicitly provides
for the concurrent operation of state and territory laws. Yet, where there is an inconsistency
between state and territory legislation and the Native Title Act, the latter will prevail.

C.2.2

DISCRIMINATION ACTS

There are federal, state and territory anti-discrimination laws that can protect Indigenous people
against discriminatory behaviour in the design and implementation of water-related
developments. At the federal level, the main statutes governing discrimination on the basis of race
are the Racial Discrimination Act 1975 (Cth) and Australian Human Rights Commission Act 1986
(Cth). The Racial Discrimination Act makes it unlawful to engage in a wide range of discriminatory

[1983] HCA 21 at [55].
The race power supports other federal legislation relevant to water-related development in northern Australia, including the Environment
Protection and Biodiversity Conservation Act 1999 (Cth) (EPBC Act) and Aboriginal and Torres Strait Islander Heritage Protection Act 1984 (Cth)
(ATSIHP Act), which are discussed below.
10 [1995] HCA 47.
11 Western Australia v Commonwealth [1995] HCA 47 at [99].
12
Western Australia v Commonwealth [1995] HCA 47 at [98].
13 Union Steamship Co of Australia Pty Ltd v King [1988] HCA 55 at [16].
14 Pearce v Florenca [1976] HCA 26 at [6] per Gibbs J.
8
9
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behavior, including in relation to employment, the provision of goods and services, advertising,
and access to public places and facilities. It also makes it unlawful to:
… do any act involving a distinction, exclusion, restriction or preference based on race, colour,
descent or national or ethnic origin which has the purpose or effect of nullifying or impairing the
recognition, enjoyment or exercise, on an equal footing, of any human right or fundamental
freedom in the political, economic, social, cultural or any other field of public life. 15
As is explained in more detail below, the federal Native Title Act 1993 (Cth) and Racial
Discrimination Act intersect in relation to the treatment of actions affecting native title. In
particular, the Native Title Act ensures the validity of certain past or historic acts that contravene
the Racial Discrimination Act’s prohibitions and establish a regime for ensuring the validity of
future acts affecting native title.
The Australian Human Rights Commission Act establishes the Australian Human Rights
Commission and, amongst other things, contains a process for the lodgement of complaints with
the Commission concerning unlawful discrimination. Unlawful discrimination for these purposes
includes conduct that is unlawful under the Racial Discrimination Act. Western Australia, Northern
Territory and Queensland have similar prohibitions on discriminatory behaviour on the basis of
race. The relevant statutes in these jurisdictions are the Equal Opportunity Act 1984 (WA), AntiDiscrimination Act (NT) and Anti-Discrimination Act 1991 (QLD).
The nature of the prohibitions, and contexts in which they apply, are not identical across the
jurisdictions. However, the overlapping nature of the federal, state and territory obligations
virtually eliminate the scope for racially-based discrimination in the conduct of water-related
developments in northern Australia. These prohibitions protect the interests of all races
(Indigenous and non-Indigenous) and seek to advance the objects of a number of international
treaties, including the International Convention on the Elimination of All Forms of Racial
Discrimination, Convention concerning Discrimination in respect of Employment and Occupation
and International Covenant on Civil and Political Rights.

C.2.3

INTERNATIONAL LAW

International law has no direct effect on the legal relations of people, corporations and other
entities in Australia unless and until it is incorporated into domestic law. For those interested in
water-related developments in the Catchments, this means the influence of international law on
their rights, duties, powers and immunities is indirect, in the sense that it shapes domestic laws
and policies.
The primary means by which international law influences domestic laws is federal legislation. The
Australian Government represents Australia in international fora and is solely responsible for
ensuring Australia meets its international obligations. To match this responsibility, the Australian
Constitution gives the Australian Government the power to make laws to give effect to Australia’s
obligations under international law (the ‘external affairs power’, contained in s. 51(xxix) of the
Constitution).

15

Racial Discrimination Act 1975 (Cth), s 9(1).
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In relation to Indigenous interests, the most relevant international obligations are those
associated with the UN Declaration on the Rights of Indigenous Peoples of 2007 and Convention
for the Protection of the World Cultural and Natural Heritage of 1972 (World Heritage
Convention), and the obligations concerning Indigenous knowledge and involvement under
environmental treaties, particularly the Convention on Biological Diversity of 1992 (CBD) and
Convention on Wetlands of International Importance especially as Waterfowl Habitat of 1971
(Ramsar Convention).
UN Declaration on the Rights of Indigenous Peoples
The UN Declaration on the Rights of Indigenous Peoples was adopted by the United Nations (UN)
General Assembly in September 2007. Initially, Australia was one of four nations (joined by
Canada, New Zealand and the United States) who voted against the Declaration. In 2009, the
Australian Government endorsed the Declaration, thereby reversing its previous position.
The substantive elements of the Declaration consist of a series of principles and minimum
standards concerning the rights, freedoms, interests and treatment of Indigenous peoples. The
overarching rights and freedoms articulated in the Declaration include the right to the full
enjoyment of all human rights and fundamental freedoms recognised under international law and
the UN Charter, freedom from discrimination, the right to self-determination and autonomy in
local affairs, the right to maintain distinct political, legal, economic, social and cultural institutions,
the right to nationhood, and the rights to life, liberty and security of person. In addition to these
foundational rights and freedoms, the Declaration includes a number of rights and freedoms that
are of direct relevance to water-related development in northern Australia (Apx Table C-1).
Apx Table C-1 Main rights and freedoms relevant to water-related development
ARTICLE REF.

COMMENT

8 and 10

Obligation on states to protect Indigenous people from dispossession of their lands and resources, and
from removal from their lands without free, prior and informed consent.

11 and 31

Right to maintain and protect sites and objects of Indigenous heritage significance.

8, 11 and 28

Obligation on states to provide redress for property taken without free, prior and informed consent or in
violation of Indigenous laws, traditions and customs.

17

Right to equal treatment in employment and to not be subject to discrimination.

18

Right to participate in decision-making in matters affecting their rights, through representatives chosen by
themselves in accordance with their own procedures.

19

Obligation on states to consult and cooperate in good faith with the Indigenous peoples through their own
representative institutions in order to obtain their free, prior and informed consent before adopting
legislative or administrative measures that affect them.

21, 23 and 32

Right, without discrimination, to the improvement of their economic and social conditions, and to
determine and develop priorities and strategies for (i) exercising their right to development; and (ii) for the
development and use of their lands and resources.

26

Right to own, use, develop and control the lands and resources they possess by reason of traditional
ownership, occupation or use, and an obligation on states to give legal recognition and protection to these
lands and resources.

28

Right to compensation where their traditional lands and resources are occupied or used without free, prior
and informed consent.

29

Right to the conservation and protection of the environment and the productive capacity of their lands
and resources.
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ARTICLE REF.

COMMENT

32

Obligation on states to consult and cooperate in good faith with the Indigenous peoples concerned
through their own representative institutions in order to obtain their free and informed consent prior to
the approval of any project affecting their lands and resources.

As Apx Table C-1 suggests, one of the central principles underpinning the Declaration is the need
for free, prior and informed consent of Indigenous people before actions are taken that affect
their interests. This principle is reflected, to varying degrees, in domestic legal laws and policies,
including under the federal Native Title Act and government approval processes.
As a resolution of the UN, the Declaration does not have direct legal effect under international
law. The rights, freedoms and obligations are only binding on nations to the extent they reflect
customary international law. There is legal debate about the extent to which this is the case
(Xanthaki, 2010; Montes and Cisneros, 2011; Davis, 2012). Regardless of the formal status of the
Declaration’s rights, freedoms and obligations under international law, at the very least, it
provides the aspired standard of treatment for Indigenous people and their rights and interests.
Due to this, one of the first steps in any water-related development in the Catchments should be
consultation with relevant Indigenous communities to ensure they are fully informed of the nature
of the proposed activity, to obtain information on potential impacts on Indigenous interests, and
to seek their free and informed consent.
World Heritage Convention
As its title suggests, the World Heritage Convention aims to identify, protect and conserve cultural
and natural places of global heritage significance. To do this, it provides for the creation of the
World Heritage List and imposes obligations on parties to identify and delineate areas that
warrant inclusion on the list on the basis they possess ‘outstanding universal values’.16 The
Convention divides heritage into two categories for these purposes: cultural and natural. Parties to
the Convention have an obligation to do all that they can to ensure the ‘identification, protection,
conservation, presentation and transmission to future generations of the cultural and natural
heritage’ located within their jurisdiction that is of outstanding universal value. 17
There are four Australian World Heritage sites that were included on the World Heritage List on
the basis of their Indigenous heritage values: Willandra Lakes; Tasmanian Wilderness; Uluru-Kata
Tjuta National Park; and Kakadu National Park. Of the four, Kakadu National Park is the only one
located in the Catchments (it is also the only World Heritage site in the Catchments). The
Indigenous heritage values associated with Kakadu that were recognised as being of outstanding
universal value by the World Heritage Committee were:
• Kakadu’s art sites, which were found to represent a masterpiece of human creative genius
(World Heritage listing criteria (i)) because of the wide range of styles used, the large number
and density of sites and the delicate and detailed depiction of a wide range of human figures and
identifiable animal species, including animals long-extinct; and
• Kakadu’s art and archaeological record, which were found to be of outstanding universal
significance because they are an exceptional source of evidence for social and ritual activities

16
17

World Heritage Convention, Articles 1 and 2.
World Heritage Convention, Article 4.
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associated with hunting and gathering traditions of Aboriginal people from the Pleistocene era
until the present day (World Heritage listing criteria (vi)) (UNESCO, 2017).
In relation to the Kakadu’s recognised natural heritage values, specifically its universal values as an
outstanding example of significant on-going ecological and biological processes (World Heritage
listing criteria (ix)), the World Heritage Committee has also noted:
Kakadu’s indigenous communities and their myriad rock art and archaeological sites represent an
outstanding example of humankind’s interaction with the natural environment (UNESCO, 2017).
The universal significance of Kakadu National Park, both for its Indigenous cultural and natural
heritage values, means any water-related development in or affecting the Park will be subject to
extensive scrutiny. To proceed, the development would have to demonstrate minimal or no
impact on the World Heritage values of the Park.
For decades, there have been discussions about the inclusion of parts of Cape York on the World
Heritage List. The most extensive proposals have included most or all of the Mitchell catchment
(Figgis et al., 1993). Advocates for the listing have argued the inclusion of Cape York on the World
Heritage List is in keeping with Australia’s obligations under the Convention to protect, conserve
and transmit places of outstanding universal value to future generations (Figgis et al., 1993).
Before any such listing occurred, the Australian Government would have to undertake
consultation with the Queensland Government and Indigenous communities in the area. This
consultation is required under Part 15 (section 314) of the federal Environment Protection and
Biodiversity Conservation Act 1999 (Cth) (EPBC Act). Specifically, in relation to Indigenous people
who occupy or own land, section 314 of the EPBC Act requires that, before a property owned or
occupied by another person is submitted for inclusion on the World Heritage List, the federal
environment minister must be satisfied ‘the Commonwealth has used its best endeavours to reach
agreement with the other person on: the proposed submission of the property … ; and
management arrangements for the property’. Native title will constitute a form of ownership for
these purposes, necessitating consultation with relevant native title holders. In addition to the
consultation requirements under the EPBC Act, in order to be consistent with the UN Declaration
on the Rights of Indigenous Peoples and paragraphs 40 and 123 of the World Heritage
Convention’s Operational Guidelines (UNESCO, 2016), consultation would have to be carried out
with affected Indigenous communities, even when they do not hold native title recognised under
Australian law. 18
Indigenous knowledge and involvement under environmental treaties
Over the past two to three decades, there has been growing recognition in international
environmental processes of the importance of Indigenous involvement in environmental
management and the conservation benefits that can stem from the utilisation of Indigenous
knowledge and practices. This has led to efforts to establish formal policies and processes to
encourage the incorporation of Indigenous knowledge and practices into management decisions,
and to promote Indigenous participation in decision-making. This is typified by the recent efforts
of the World Heritage Committee and the United Nations Educational, Scientific and Cultural
Organization (UNESCO) to incorporate greater recognition and protection of Indigenous interests
18 Paragraphs 40 and 123 were included in the Convention’s Operational Guidelines in 2015 to ensure consistency with the UN Declaration on the
Rights of Indigenous Peoples (WHC, 2015).
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in the processes concerning the implementation of the World Heritage Convention (WHC, 2015;
UNESCO, 2016). Similar processes are a feature of other international environmental treaties,
particularly the Convention on Biological Diversity of 1992 (CBD) and Convention on Wetlands of
International Importance especially as Waterfowl Habitat of 1971 (Ramsar Convention).
The CBD aims to conserve biodiversity, and to promote the sustainable use of biodiversity and the
fair and equitable sharing of the benefits arising out of the utilisation of genetic resources. These
objectives are intended to be realised through a cooperative governance structure framed around
obligations to, amongst other things, establish a system of protected areas for the conservation of
biodiversity, identify components of biodiversity, identify processes that are likely to have
significant adverse impacts on the conservation and sustainable use of biodiversity, and to
‘regulate or manage biological resources important for the conservation of biological diversity
whether within or outside protected areas, with a view to ensuring their conservation and
sustainable use’.19 The CBD also requires parties to maintain necessary legislation for the
protection of threatened species and populations; an obligation that Australia meets through the
EPBC Act. 20 To give effect to the CBD obligations, the EPBC Act contains lists of threatened species
and ecological communities. Species and communities included on these lists in particular classes
are protected as matters of national environmental significance under the EPBC Act’s
environmental impact assessment and approval regime (see Socio-economic and LRP Technical
Reports).
In addition to the general biodiversity conservation obligations, the CBD explicitly requires parties
to:
… respect, preserve and maintain knowledge, innovations and practices of Indigenous and local
communities embodying traditional lifestyles relevant for the conservation and sustainable use of
biological diversity and promote their wider application with the approval and involvement of the
holders of such knowledge, innovations and practices and encourage the equitable sharing of the
benefits arising from the utilization of such knowledge, innovations and practices. 21
The conference of the parties to the CBD has made more than 10 decisions and initiated an ongoing
program of work in order to give effect to the terms and spirit of this obligation. The activities
undertaken as part of this program have included efforts to: (i) increase the capacity of Indigenous
communities to be involved in decision-making related to the use of their traditional knowledge,
innovations and practices; (ii) protect Indigenous knowledge, innovations and practices; (iii)
promote the effective participation of Indigenous and local communities in decision-making
processes; and (iv) strengthen Indigenous access to biodiversity and genetic resources.
A tangible example of the outputs from the program of work is the Tkarihwaié:ri Code of Ethical
Conduct to Ensure Respect for the Cultural and Intellectual Heritage of Indigenous and Local
Communities, adopted by the 10th conference of the parties to the CBD in 2010 (CBD Secretariat,
2011). The Code is a voluntary code of ethical conduct that seeks to ensure the effective
participation and prior informed consent of Indigenous communities in biodiversity-related
activities concerning their lands, resources and knowledge. The substantive components of the
Code are framed around a series of general and specific ethical principles, which are

CBD, Article 8(c).
CBD, Article 8(k).
21 CBD, Article 8(j).
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complemented with principles regarding methods (or process). Relevant principles from the Code
include:
• non-discrimination;
• the need for prior informed consent or approval before the conduct of activities related to
traditional knowledge associated with the conservation and sustainable use of biological
diversity on or affecting traditional lands or water resources;
• the fair and equitable sharing of benefits arising from activities related to biodiversity and
traditional knowledge; and
• the need for relevant negotiations to be undertaken in good faith.
Similar measures to promote Indigenous involvement in the wise use of wetlands have been
adopted under the Ramsar Convention. The Ramsar Convention aims to conserve wetlands by
promoting their wise use and management. As explained in the Socio-economic Report, the
obligations under the Convention are framed around the ‘List of Wetlands of International
Importance’. Wetlands included on the list are known as ‘Ramsar wetlands’. Parties are required
to ‘formulate and implement their planning so as to promote the conservation of the wetlands
included in the List, and as far as possible the wise use of wetlands in their territory’.22 ‘Wise use’
is defined for these purposes as ‘the maintenance of their ecological character, achieved through
the implementation of ecosystem approaches, within the context of sustainable development’. 23
Starting in the late 1980s, the conference of the parties to the Ramsar Convention has made a
series of decisions and recommendations aimed at encouraging Indigenous participation and
involvement in the identification and management of Ramsar wetlands. These include
Recommendation 6.3 from the 6th Conference of the Parties in Brisbane in 1996, which called on
the parties to ‘make specific efforts to encourage active and informed participation of local and
indigenous people at Ramsar listed sites and other wetlands and their catchments, and their direct
involvement, through appropriate mechanisms, in wetland management’.24 It also called upon the
parties to:
… recognize the value of the knowledge and skills of local and indigenous people, in relation to
wetland management, and to make special efforts to encourage and facilitate from the outset their
participation in the development and implementation of wetland policies and programmes. 25
Similarly, in 1999, at the 7th Conference of Parties in Costa Rica, the parties adopted subjectspecific guidelines to promote local and Indigenous community participation in Ramsar wetland
management and called on contracting parties to:
… apply these Guidelines so as to encourage active and informed participation, and the assumption
of responsibility, by local communities and indigenous people in the management of Ramsar-listed
sites and other wetlands and the implementation of the wise use principles at the local, watershed,
and national levels. 26
Ramsar Convention, Article 3.
Proceedings of the 9th Meeting of the Conference of the Parties to the Convention on Wetlands, Kampala, Uganda, 8-15 November 2005,
Resolution IX.1, Annex A.
24 Proceedings of the 6th Meeting of the Conference of the Parties to the Convention on Wetlands, Brisbane, Australia, 19-27 March 1996,
Recommendation 6.3, para. 9.
25 Proceedings of the 6th Meeting of the Conference of the Parties to the Convention on Wetlands, Brisbane, Australia, 19-27 March 1996,
Recommendation 6.3, para. 11.
26 Proceedings of the 6th Meeting of the Conference of the Parties to the Convention on Wetlands, San José, Costa Rica, 10-18 May 1999, Resolution
7.8, para. 12.
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The international rules and processes established to promote Indigenous involvement in
environmental management (including those identified above) are typically general in nature and
not strictly enforceable. Consistent with the cooperative governance structures embodied in the
treaties themselves, the intent of the rules and processes is to encourage rather than compel
nations to respect Indigenous rights, interests and knowledge. Even if the rules and processes
were strictly enforceable at the international level, they would not be directly enforceable on
domestic actors. As discussed, for international law to have legal effect under Australian law, there
must be an act of parliament that incorporates the relevant rules into domestic law.

C.3

Interests in land

Prior to the High Court of Australia’s decision in Mabo v Queensland (No.2) in 1992, Australian law
did not recognise the traditional title, or ownership, of Indigenous people in land or water. 27 In the
late 1960s, the Yolngu people from the Northern Territory initiated legal proceedings against the
Nabalco Corporation, who had been issued a mining lease for a bauxite mine on the Yolngu’s
traditional lands on the Gove Peninsula in Arnhem Land. In the legal proceedings, the Yolngu
people asserted their traditional communal native title over the area. The Supreme Court of the
Northern Territory (Justice Blackburn) rejected the application, holding the Yolngu did not have a
proprietary interest in the land. 28 A crucial part of Justice Blackburn’s reasoning was the notion
that, upon asserting its sovereignty over Australia, the Crown obtained ‘absolute beneficial
ownership’ (full and complete ownership) of all land in the colony. He also held the English
common law did not recognise Indigenous peoples’ native title.
Although unsuccessful, the case prompted the Australian Government to establish the Woodward
Royal Commission, which ultimately led to the creation of the Aboriginal Land Rights (Northern
Territory) Act 1976 (Cth). As is explained in more detail below, the Act provides for the grant of
freehold estates in land in the Northern Territory to Aboriginal Land Trusts, who hold it ‘for the
benefit of Aboriginals entitled by Aboriginal tradition to the use or occupation of the land
concerned’. 29 The outcome was largely positive for the Indigenous communities involved but it left
untouched the notion that traditional native title was not recognised under Australian law.
The High Court’s decision in Mabo v Queensland (No.2) overturned this, holding the Crown
obtained ‘radical title’, not absolute beneficial title, when it obtained sovereignty. This radical title
did not constitute full and absolute ownership of the land but provided the Crown with the legal
means to create estates. The finding that the Crown obtained something less than full beneficial
ownership provided the basis for recognising the continued existence of native title. It meant the
native title was not automatically extinguished when Australia was colonised. The Crown has the
power to extinguish native title explicitly through legislation, by granting interests in land that are
inherently and, by necessity, inconsistent with the continued existence of native title, and by
acquiring absolute beneficial ownership of land through compulsory acquisition or surrender of
title.30 However, native title was not eliminated simply through the acquisition of sovereignty.

Mabo v Queensland (No.2) [1992] HCA 23.
Milirrpum v Nabalco Pty Ltd (1971) 17 FLR 141.
29 Aboriginal Land Rights (Northern Territory) Act 1976 (Cth), s 4.
30 Mabo v Queensland (No.2) [1992] HCA 23; Wik Peoples v Queensland [1996] HCA 40; Fejo v Northern Territory [1998] HCA 58; Western Australia v
Ward [2002] HCA 28; Wilson v Anderson [2002] HCA 29.
27
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The High Court’s recognition of native title means that, under modern Australian property law,
land can be held in three general forms: estates held by private parties, where the interests can be
trace to a grant from the Crown; land held by the government, either as unallocated Crown land,
Crown land reserved for a public purposes or in the form of a freehold or leasehold estate; and
land subject to native title (Gray et al., 2017).
For Indigenous people in the Catchments, there are three aspects of modern Australian property
law that cut across these types of land holdings that are designed specifically to accommodate and
protect their interests:
• laws governing freehold and leasehold estates granted to, and held by, Aboriginal land trusts on
behalf of Indigenous communities;
• laws providing for the inclusion of reservations in Crown leases to ensure Indigenous people can
continue to access the subject lands for traditional purposes; and
• the federal Native Title Act 1993 (Cth), which governs the determination, registration and
protection of native title now recognised under Australian common law.
Subsections 3.1, 3.2 and 3.3 provide an overview of these Indigenous-specific laws and interests,
and how they can affect water-related development. Subsection 3.4 discusses Indigenous
Protected Areas (IPAs), which are Indigenous areas managed for conservation purposes under
agreements with the Australian Government. IPAs are not a form of title and they are not
governed under any specific legislation. However, they represent a statement of intent regarding
land use and management and, as a consequence, may influence the scope for water-related
development in affected areas.

C.3.1

INDIGENOUS FREEHOLD AND LEASEHOLD ESTATES

Australian land law concerning the issuance, transfer and protection of non-native title interests in
land applies equally to Indigenous people as it does to non-Indigenous people. Indigenous people
can hold freehold and leasehold estates as individuals, and transfer interests in these estates like
any other person. However, there are specific laws governing freehold and leasehold estates held
by Aboriginal land trusts on behalf of Indigenous communities. These areas are often referred to
as ‘Aboriginal land’ or ‘Aboriginal freehold land’ (when a freehold interest is involved). When
water-related developments in the Catchments involve dealings with these types of interests,
special rules apply that can restrict the issuance of interests and use and development of land. The
following subsections provide an overview of the statutory schemes concerning these ‘special’
Indigenous freehold and leasehold estates that apply in Western Australia, Northern Territory and
Queensland.
Western Australia
In Western Australia, the Aboriginal Affairs Planning Authority Act 1972 (WA) provides for the
establishment of the Aboriginal Affairs Planning Authority and Aboriginal Land Trust to ‘[promote]
the well-being of persons of Aboriginal descent in Western Australia’. 31 A significant area of land
previously held by the Western Australia Native Welfare Department and a number of other state

31

Aboriginal Affairs Planning Authority Act 1972 (WA), s 12.
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agencies was vested in the Aboriginal Land Trust (via the Authority) under this statute. The Trust
can also obtain land by other means. In particular, it can acquire land for the benefit of Aboriginal
people under the Aboriginal Affairs Planning Authority Act. Further, if Crown land is reserved for
the use and benefit of the Aboriginal people under Part 4 of the Land Administration Act 1997
(WA), and is subject to a proclamation under section 25 of the Aboriginal Affairs Planning
Authority Act, it automatically vests in the Authority, which, as a matter of practice, then transfers
it to the Trust. In addition, the Crown land minister can assign responsibility for the care, control
and management of an Aboriginal reserve to the Trust under Part 4 of the Land Administration
Act.
The Aboriginal Land Trust currently holds 27 million hectares (11% of Western Australian land) in a
variety of tenures. A summary of the Aboriginal Land Trust estate in the Kimberley region, which
covers the Fitzroy catchment, is provided in Apx Table C-2.
Apx Table C-2 Aboriginal Land Trust estate in Kimberley region, Western Australia, November 2015
REGION

EAST KIMBERLEY

Freehold

WEST KIMBERLEY

405

6,006

859,645

0

1,699

657

Aboriginal reserve

3,591,424

1,445,744

Total

4,453,173

1,452,406

Pastoral lease
Special lease

Source: WADPLH (2015)

Aboriginal Land Trust land subject to Part III of the Aboriginal Affairs Planning Authority Act (‘Part
III land’) is governed by special regulations concerning the granting of interests in, and access to,
the land. Relevantly, no interest in Part III land (other than mining and oil and gas interests) can be
granted or refused under the Land Administration Act, or any other Act, without the approval of
the Authority (or Trust). People who are not of Aboriginal descent are also not allowed to enter
onto Part III land without permission from the minister under the Aboriginal Affairs Planning
Authority Regulations 1972 (WA).
Dealings with all land within the Aboriginal Land Trust estate is subject to restrictions to ensure it
is used for the benefit of the relevant Indigenous community or communities. The Trust itself is
bound to hold and use the land for the ‘benefit of persons of Aboriginal descent’ and to ensure the
use and management of the land accords with the wishes ‘of the Aboriginal inhabitants of the area
so far as that can be ascertained and is practicable’. 32 Ministerial approval is also required before
the Trust sells, transfers, mortgages or charges Trust land.33 The Trust can grant leases over its
land, including Part III land and other Aboriginal reserves, including for agricultural and other
commercial purposes. 34 To date, more than 270 of these leases have been issued to individuals
and organisations, including Aboriginal corporations. However, the leases must be for the use and
benefit of Aboriginal people. The Trust has issued guidelines on when, how and on what terms it is
willing to grant leases over land in its estate (WA Aboriginal Land Trust, 2017).

Aboriginal Affairs Planning Authority Act 1972 (WA), s 23.
Aboriginal Affairs Planning Authority Act 1972 (WA), s 20.
34 Aboriginal Affairs Planning Authority Act 1972 (WA), ss 20 and 33A.
32
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The other main ‘special’ statutory process concerning Indigenous freehold and leasehold interests
under Western Australian law is found in section 83 of the Land Administration Act. This provision
enables the Crown lands minister to grant freehold and leasehold estates over Crown land ‘for the
purposes of advancing the interests of any Aboriginal person or persons’. These grants must be to
the relevant Aboriginal person or persons whose interests are sought to be advanced, or to an
approved body corporate, and can be subject to whatever conditions the minister thinks are
relevant. Approved body corporates are usually Aboriginal corporations. Where the interest is
granted to an approved body corporate, the minister must be satisfied it will be held on trust for
the relevant Indigenous people or the membership of the corporation must be made up wholly of
the Aboriginal people concerned. 35
Northern Territory
There are several statutes that provide special rules concerning Indigenous people and
communities in relation to freehold and leasehold interests in the Northern Territory. The two
main ones are the federal Aboriginal Land Rights (Northern Territory) Act 1976 (Cth) and Territory
Aboriginal Land Act (NT).
The Aboriginal Land Rights (Northern Territory) Act provides for the establishment of Aboriginal
Land Councils and Aboriginal Land Trusts to govern a system of freehold estates that are held on
behalf of Indigenous traditional owners (Aboriginal freehold land). 36 The Aboriginal Land Councils
represent and protect the interests of traditional owners, 37 while Aboriginal Land Trusts are the
legal body that formally holds the estates. There are four Land Councils in the Territory: Northern,
Central, Tiwi and Anindilyakwa. The Northern Land Council covers the Darwin catchments.
Like the other Land Councils, the Northern Land Council oversees dealings with the land held by
the land trusts in its region. While approximately 50% of the land in the Northern Territory is
freehold Aboriginal land held under the Aboriginal Land Rights (Northern Territory) Act, only a
relatively small proportion of this is in the Darwin catchments. The largest area of contiguous
Aboriginal land in the region is the land held by the Delissaville/Wagait/Larraki Aboriginal Land
Trust, to the south west of Darwin near Dundee Beach.
There are restrictions on dealings with Aboriginal freehold land under the Aboriginal Land Rights
(Northern Territory) Act. Most significantly, the freehold estate cannot be sold or transferred. 38
Further, while the Act allows for Land Trusts to grant estates and interests in its land to third
parties, it can only do so at the direction of the Land Council and, if the term of the interest
exceeds 40 years, with the written consent of the federal minister for Indigenous affairs. 39 Prior to
making a direction concerning the grant of an estate or interest, the Land Council must consult
with the traditional owners, ensure they understand the nature of the proposal and give them an
opportunity to be heard. Notably, if an estate or interest in Aboriginal freehold land is granted, it
Land Administration Act 1997 (WA), s 83(3).
While there are differences between ordinary fee simple estates and the fee simple estates created under the Aboriginal Land Rights (Northern
Territory) Act, the High Court has expressly held that, ‘for almost all practical purposes, [the estates issued under the Aboriginal Land Rights
(Northern Territory) Act are] the equivalent of full ownership’. Northern Territory of Australia v Arnhem Land Aboriginal Land Trust [2008] HCA 29 at
[50]. Leasehold estates can also be granted under the Act to Aboriginal Land Trusts in certain circumstances.
37 The Aboriginal Land Rights (Northern Territory) Act sets out the functions and powers of Land Councils but, as corporate Commonwealth entities,
the Public Governance, Performance and Accountability Act 2013 (Cth) also applies to their activities.
38 Aboriginal Land Rights (Northern Territory) Act 1976 (Cth), s 19.
39 Aboriginal Land Rights (Northern Territory) Act 1976 (Cth), s 19.
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cannot be transferred without the consent of the Land Council (and the minister if their consent
was required for the original grant). 40
The other critical aspect of the governance of Aboriginal freehold land under the Aboriginal Land
Rights (Northern Territory) Act are the restrictions on access that arise from the Territory
Aboriginal Land Act (NT). The Aboriginal Land Act (NT) makes it an offence for a person to enter
onto or remain on Aboriginal land, unless they hold a permit from the Land Council or are an
Aboriginal person who is entitled to do so in accordance with Aboriginal tradition. 41 Prosecutions
for entering or remaining on Aboriginal land can only occur with the consent of the Land Council.
Queensland
In Queensland, there are two main statutes that establish special rules concerning Indigenous
people and communities in relation to freehold and leasehold interests: Aboriginal Land Act 1991
(Qld); and Torres Strait Islander Land Act 1991 (Qld). 42 For the Mitchell catchment, only the
Aboriginal Land Act is relevant.
The Aboriginal Land Act provides for the grant of freehold estates to Aboriginal land trusts and socalled ‘CATSI corporations’ (corporations registered under the federal Corporations (Aboriginal
and Torres Strait Islander) Act 2006 (Cth)), who are required to hold the land on trust for the
relevant Indigenous group or community (Aboriginal land). How grants are made depends on the
nature of the land. If land is ‘transferrable land’ (generally, land reserved for Aboriginal people
under the Land Act 1994 (Qld) or held on trust for Aboriginal people), a freehold estate can be
granted on an expression of interest from ‘Aboriginal people particularly concerned with [the]
land’.43 If the land is ‘claimable land’ (generally, Crown land declared to be claimable and land
transferred to a Aboriginal entity before 22 December 2006), a freehold estate can only be
granted after a claim is duly made by a group of Aboriginal people on the basis of traditional
affiliation or historical association and the claim has been heard by the Aboriginal Land Tribunal
(the Tribunal provides advice to the responsible minister on the claim rather than determining
it). 44 In addition to providing for the grant of Aboriginal freehold estates, following reforms in
2015, the Act now also allows for individual freehold estates to be granted to Aboriginal and
Torres Strait Islander people in particular areas for residential purposes from land held by
Aboriginal land trusts and CATSI corporations.45
Land held by Aboriginal land trusts and CATSI corporations cannot be sold or mortgaged. 46
Transfers to other Aboriginal land trusts and CATSI corporations is allowed but only with the
approval of the responsible minister and after prescribed procedures have been followed. 47

Aboriginal Land Rights (Northern Territory) Act 1976 (Cth), s 19(8). The Act contains provisions for the grant of 99 year community leases. While
important, they are unlikely to be of significance to most water-related development in the Darwin catchment. See Aboriginal Land Rights
(Northern Territory) Act 1976 (Cth), s 19A.
41
Similar restrictions apply to the seas adjoining Aboriginal land. See Aboriginal Land Act (NT), Part III.
42 There is also the Aboriginal and Torres Strait Islander Land Holding Act 2013 (Qld), which is designed to resolve issues associated with residential
and commercial lease applications (so-called ‘Katter leases’) made under the Aborigines and Torres Strait Islanders (Land Holding) Act 1985 (Qld).
The leases primarily relate to former Indigenous reserve and mission areas. Further information on these leases is available at:
https://www.qld.gov.au/atsi/environment-land-use-native-title/background-land-holding-act.
43 Aboriginal Land Act 1991 (Qld), s 35.
44 Aboriginal Land Act 1991 (Qld), Part 5.
45
Aboriginal Land Act 1991 (Qld), Part 2A.
46 Aboriginal Land Act 1991 (Qld), s 100.
47 Aboriginal Land Act 1991 (Qld), ss 104 and 109.
40
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Aboriginal land held by these entities can be leased, and the leases can be mortgaged.48 However,
there are specific rules governing the exercise of mortgagee’s rights to enter into possession under
the Act. 49 Some particular types of Aboriginal land are also subject to additional rules, including
requirements to obtain ministerial approval (e.g. in relation to township leases).

C.3.2

INDIGENOUS RIGHTS AND FREEDOMS TO ACCESS FREEHOLD AND LEASEHOLD
LAND

As detailed in the Socio-economic and LRP Technical Reports, a diverse range of interests in land
have been created under state and territory land statutes. The diversity of interests has reflected
governments’ attempts to mould traditional English land law concepts to Australian
circumstances. One of the clearest manifestations of this is in the range of leasehold estates
created under statute that have no parallel under common (judge-made) law. Most relevantly,
where the main traditional common law indicator of a leasehold estate was exclusive possession,
many statutory leasehold estates do not include the right to exclude all strangers (i.e. the lessee
cannot necessarily exclude all people who come on their land).
In the 19th and 20th centuries, in order to prevent the complete displacement of Indigenous
communities, many leasehold interests in agricultural areas explicitly provided for Indigenous
people to continue to access and use the subject land for hunting, gathering and other traditional
purposes. 50 It is important to emphasise that, even in areas where leases were subject to these
terms, Indigenous people were still subject to injustices and displacement. However, the terms
imposed on leasehold interests sought to mitigate these impacts to some extent.
Today, many types of leasehold estates in northern Australia are still subject to express terms that
enable Indigenous people to access the land for traditional purposes. In Western Australia, under
section 104 of the Lands Administration Act, Aboriginal people are entitled to enter onto ‘any
unenclosed and unimproved parts of the land under a pastoral lease to seek their sustenance in
their accustomed manner’. 51 Similarly, in the Northern Territory, pastoral leases issued under the
Pastoral Land Act (NT) must be subject to ‘a reservation in favour of the Aboriginal inhabitants of
the Territory’, which entitles Indigenous people of the area to access and use the land for
sustenance and traditional purposes.52 Fixed-term and perpetual leases granted under the Crown
Lands Act (NT) can be subject to the same reservation.53 The other notable aspect of the Pastoral
Land Act (NT) is that is allows for the excision of freehold estates from pastoral leasehold land for
the purposes of Indigenous community living areas. 54 Applications are made to, and determined
by, the minister responsible for the administration of the Pastoral Land Act (NT), although
applications can be referred to the Territory Civil and Administrative Tribunal for advice. Where
such grants are made, the freehold estate must be held by an incorporated association consisting
of the relevant Indigenous people. Similar to other Aboriginal freehold land, freehold estates

Aboriginal Land Act 1991 (Qld), Part 10.
Aboriginal Land Act 1991 (Qld), s 182.
50 Wik Peoples v Queensland [1996] HCA 40.
51 Lands Administration Act 1997 (WA), s 104.
52 Pastoral Land Act (NT), s 38.
53
Crown Lands Act (NT), s 37. The Crown Lands Act (NT) (s 88) also prohibits the issuance of grazing licences over Crown lands reserved for the use
and benefit of Indigenous people.
54 Pastoral Land Act (NT), Part 8; Lands Acquisition Act (NT), s 46(1A); Crown Lands Act (NT), s 20.
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granted for community living areas cannot be disposed of, or dealt with, without the consent of
the responsible Territory minister. 55
In Queensland, the Land Act 1994 (Qld) does not compel the inclusion of an equivalent
reservation. Up until the early 1900s, pastoral leases were routinely subject to express
reservations in favour of Indigenous people (Dalziel, 1999). However, this practice ceased after
this time. The absence of an express reservation does not necessarily mean Indigenous people are
not entitled to access and use leasehold land, particularly since the recognition of native title. 56
Further, the Land Act provides for the making of Indigenous access and use agreements between
lessees and Indigenous people about the conduct of traditional activities on the lease land.57
Indigenous access and use agreements, and Indigenous land use agreements made under the
Native Title Act 1993 (Cth) (see below), that satisfy specific requirements and are approved by the
state lands minister, can create ‘Indigenous cultural interests’ that are registrable on title. These
interests consist of the right to access and use the land under the approved agreement for the
interest.

C.3.3

NATIVE TITLE

As noted above, native title is a unique form of property interest under Australian law consisting
of a bundle of rights defined by the laws and customs of the relevant Indigenous community.
Unlike other forms of interest in land, native title is not obtained or held ‘of the Crown’. It sits
outside of the system of land law derived from England, including the doctrine of tenure and
doctrine of estates. This is a product of the fact native title is not ‘of the common law’; rather it is
the common law’s way of recognising Indigenous laws and customs concerning land. As the High
Court stated in Fejo v Northern Territory, ‘[n]ative title is neither an institution of the common law
nor a form of common law tenure but it is recognised by the common law’. 58
The law recognises and protects the traditional rights but, what the bundle of rights consists of is
determined by reference to traditional Indigenous laws and customs. As Justice Brennan stated in
Mabo v Queensland (No. 2):
Native title has its origin in and is given its content by the traditional laws acknowledged by and
the traditional customs observed by the indigenous inhabitants of a territory. The nature and
incidents of native title must be ascertained as a matter of fact by reference to those laws and
customs. 59
The same sentiment is found in the Native Title Act 1993 (Cth), which defines native title, and
native title rights and interests, as:
… the communal, group or individual rights and interests of Aboriginal peoples or Torres Strait
Islanders in relation to land or waters, where:

Associations Act (NT), s 110.
Wik Peoples v Queensland [1996] HCA 40.
57 Land Act 1994 (Qld), Part 4, Div 8D.
58 Fejo v Northern Territory [1998] HCA 58 at [46].
59 [1992] HCA 23 at 64.
55
56

140 | Indigenous water values, rights, interests and development objectives in the Darwin catchments

(a) the rights and interests are possessed under the traditional laws acknowledged, and the
traditional customs observed, by the Aboriginal peoples or Torres Strait Islanders; and
(b) the Aboriginal peoples or Torres Strait Islanders, by those laws and customs, have a
connection with the land or waters; and
(c) the rights and interests are recognised by the common law of Australia. 60
This link to traditional laws and customs, and the need for connection with land or waters, has
proven a double edged sword for Indigenous claimants. On the one hand it provides scope for
recognition of a wide variety of interests foreign to Anglo-Australian property law concepts. On
the other, it has proven a significant burden, as native title is extinguished where an Indigenous
community loses connection with its traditional laws and customs and connection with land (Gray
et al., 2017). While the law allows for Indigenous laws, customs and connection to evolve to some
extent, the claimants must establish continuity through time. 61 There must be a continuous link
between the laws and customs observed prior to European invasion and those observed today.62
For many Indigenous groups, the impacts of colonisation have prevented the maintenance of this
link.
Following the High Court’s decision in Mabo v Queensland (No.2), the Australian Government
passed the Native Title Act. The Native Title Act did not replace or codify the common law
established through Mabo v Queensland (No.2). It established a statutory scheme for determining
native title claims, and a national system for the recognition and protection of native title. The
following subsections provide an overview of the five main elements of the regime established
under the Act: native title applications and determinations; registration of native title;
compensation for acts affecting native title; the future acts regime, which governs acts that affect
native title; and Indigenous land use agreements (ILUAs).
Applications and determinations
Applications for the determination of native title claims are made to the Federal Court. There are
two main types of applications: claimant and non-claimant. Claimant applications are made by
persons from, and authorised by, the traditional owners. 63 Non-claimant applications can be made
by the Australian Government, the relevant state or territory government, or a person who holds a
non-native title interest in the area over which the determination is sought. Once an application is
made, other parties are or can be joined as parties to the proceedings. This includes the relevant
state or territory government (represented through a responsible minister), Indigenous groups
with overlapping claims, and people whose interests could be affected by the determination.
Once an application is lodged, the Federal Court must notify the National Native Title Tribunal
(NNTT), an administrative agency of the Australian Government established under the Native Title
Act. The NNTT is required to notify specified parties of the application and, if particular conditions
are satisfied (known as the ‘registration test’), the Registrar of the NNTT must register the
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Native Title Act 1993 (Cth), s 223.
Bodney v Bennell [2008] FCAFC 63.
Members of the Yorta Yorta Aboriginal Community v Victoria [2002] HCA 58.
The Indigenous group who, according to their traditional laws and customs, hold the claimed native title.
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application on the Register of Native Title Claims. While registration does not determine the claim,
it confers on the claimant group the status of a ‘registered native title claimant’, meaning they
obtain procedural rights, including the right to negotiate on proposed ‘future acts’ that could
adversely affect their claimed native title.
In addition to notifying the NNTT, prior to determining a native title application, the Federal Court
will usually refer the matter to an appropriate body for mediation. The NNTT conducts native title
mediations referred by the Court. The Federal Court also maintains a list of other appropriately
qualified mediators. If agreement is reached through the mediation process, the parties will
typically seek a consent determination before the Federal Court. Where an application is
unopposed, the Court can bypass the mediation step and determine the application without a
hearing. Where an application is opposed, and an agreement cannot be reached through
mediation, the Court will determine the application after contested hearings, unless the applicant
discontinues the proceedings or they are otherwise struck out as an abuse of process.
Applications are determined by the Federal Court through the making of orders. These orders will
determine whether the native title is recognised, the nature of the native title rights, and the
geographic boundaries within which the title applies. Two types of native title are recognised:
• exclusive possession, which gives the holders a bundle of rights that stem from traditional

Indigenous laws and customs, including the right to control access so as to exclude all others;
and
• non-exclusive possession, which gives the holders a bundle of rights that stem from traditional
Indigenous laws and customs but not the right to control access.
Registration
Where a native title determination is made, its details must be recorded on the National Native
Title Register. The register serves a similar purpose to the land title registries maintained for other
interests in land. However, the National Native Title Registry is broader than the state and
territory land title registries as it contains details of all native title determinations, not merely
those that find native title exists. The National Native Title Registry is also maintained by the
Australian Government through the NNTT rather than being the responsibility of the state and
territory governments.
The details that must be recorded on the National Native Title Register in relation to each
determination include its date, the area it covers, and whether native title is recognised. Where
native title is recognised, the entry on the register must include details of who the common law
holders of the native title are, a description of the nature and extent of the native title rights and
interests, and the name and address of the prescribed body corporate assigned to hold or manage
the title for the traditional owners. As part of the determination process, the native title group
must nominate a prescribed body corporate to hold the native title on trust for, or manage the
native title as an agent of, the group. After the determination is made, and the prescribed body
corporate is recorded on the National Native Title Register, it becomes known as the ‘registered
native title body corporate’.
Summary statistics on determined native title applications in Western Australia, Northern
Territory and Queensland are provided in Apx Table C-3.
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Apx Table C-3 Determined native title applications, as at 30 September 2017
STATE
TOTAL

RELEVANT LOCAL GOVERNMENT AREAS

Western Australia
Local government

Derby-West
Kimberley

Halls
Creek

Native title across entire determination area

25

4

4

Native title across part of determination area

39

10

4

Native title does not exist

2

0

0

Active applications

84

11

10

Northern Territory

Native title across entire determination area

6

Native title across part of determination area

90

Native title does not exist

2

Active applications

64

Queensland

Local government

Kowanyama

Mareeba

Carpentaria

Cook

Native title across entire determination area

98

3

19

2

17

Native title across part of determination area

32

0

3

4

1

Native title does not exist

14

0

0

0

0

Active applications

79

1

13

4

6

Source: National Native Title Tribunal (2017)

Compensation
The Native Title Act contains a regime for the payment of compensation to native title holders for
acts that affect their native title. For these purposes, acts that affect native title are those that
extinguish the native title rights and interests or are wholly or partly inconsistent with their
continued existence, enjoyment or exercise. 64 These acts can include the making or amendment of
legislation, the grant of property interests, the issuance of government approvals, the reservation
of land for public purposes and ‘the exercise of any executive power of the Crown in any of its
capacities, whether or not under legislation’. 65
The operation of the compensation regime hinges on a distinction between past acts,
intermediate past acts and future acts. ‘Past acts’ are acts involving the making, amendment or
repeal of legislation (legislative acts) that occurred before 1 July 1993 and any other acts (nonlegislative acts) that occurred before 1 January 1994. 66 ‘Intermediate period acts’ are particular
non-legislative acts that occurred between 1 January 1994 and 23 December 1996, consisting of
such things as the grant of property interests and conduct of public works that were carried out on
Native Title Act 1993 (Cth), s 227.
Native Title Act 1993 (Cth), s 226.
66 To be a past act the act must also have been invalid (i.e. by virtue of the Racial Discrimination Act) but would have been valid but for the exists of
the native title.
64
65
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the assumption native title had been extinguished by the issuance of prior interests (especially
leases). 67 ‘Future acts’ are legislative acts that occurred or occur after 1 July 1993 and nonlegislative acts that occurred or occur after 1 January 1994, other than intermediate period acts. 68
The division of relevant acts into these three categories reflects a number of historical events,
which turn on four key dates: 31 October 1975; 1 July 1993; 1 January 1994; and 23 December
1996. The first of these, 31 October 1975, is the commencement date of the Racial Discrimination
Act 1975 (Cth). As discussed above, the Racial Discrimination Act requires native title to be treated
in a manner consistent with other property interests. Discriminatory treatment of native title,
involving an act that extinguishes or impairs the rights and interests inherent in the native title but
leaves other property interests intact, will result in the relevant acts being invalid.69 One of the
purposes of the Native Title Act was to validate ‘past acts’ that would otherwise be invalid by
reason of the operation of the Racial Discrimination Act. At the same time as validating these past
acts, the Native Title Act provides compensation for affected native title holders.70 If the relevant
act occurred before the commencement of the Racial Discrimination Act, no compensation is
payable.
The relevance of 1 July 1993 and 1 January 1994 is that they were the dates originally selected for
the commencement of the new statutory native title regime. 1 July 1993 was settled on as the
start date for a new approach to ‘legislative acts’ affecting native title. 1 January 1994, the date
the Native Title Act was enacted, was selected as the start date for ‘non-legislative acts’ affecting
native title. Originally, it was intended the new ‘future acts regime’ would turn on these two dates.
Under the future acts regime, all future acts must satisfy one of 11 grounds for validity specified in
Part 2, Division 3 of the Act (discussed below). Future acts that do not satisfy one of these grounds
are rendered invalid to the extent they affect native title. 71 Where future acts are valid, or
validated, under the regime, compensation is provided to affected native title holders.
23 December 1996 was the date the High Court handed down its decision in Wik Peoples v
Queensland, 72 where it held native title could survive the grant of pastoral leases. 73 Between 1
January 1994 when the Native Title Act commenced and the Wik decision, governments had been
acting on the assumption native title had been extinguished by the issuance of particular property
interests, particularly leases. The Wik decision cast doubt over the validity of acts that occurred in
this period, prompting a need for the creation of the intermediate period acts provisions. Similar
to past acts, the intermediate period acts provisions validate the relevant acts, while providing
native title holders with a right to compensation.

To be an intermediate period act, amongst other things, the act must have been invalid (i.e. by virtue of the Native Title Act or Racial
Discrimination Act) but would have been valid but for the exists of the native title.
68 To be a future act, the act must not be a past act and, apart for the Native Title Act, it must either: (i) validly affect native title in relation to land
or waters; or (ii) be invalid but for the existence of native title (i.e. by virtue of the Racial Discrimination Act) and, if it were valid, it would affect the
native title.
69 Western Australia v Ward (2002) 213 CLR 1.
70 Where a past act discriminates against native title holders by denying them a benefit enjoyed by others—for example, where an act extinguishes
all property interests affecting an area but provides compensation for only non-native title interest holders—the act will be valid but the Racial
Discrimination Act extends a right to compensation to native title holders. In these circumstances, compensation must be provided in accordance
with the Native Title Act (see ss 45 and 50).
71 Native Title Act 1993 (Cth), s 24OA.
72 Wik Peoples v Queensland [1996] HCA 40.
73 Amendments were made to the Native Title Act on 30 September 1998 to account for the Wik decision.
67
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The resulting division of the regime into past acts, intermediate period acts and future acts
complicates the operation of the compensation provisions. At a high level, the main rules
concerning the payment of compensation for these acts are:
5. no compensation is payable in relation to acts that occurred prior to 31 October 1975;
6. but compensation is payable for:
– past legislative (1 July 1993) and non-legislative acts (1 January 1994);
– intermediate period acts (particular acts that occurred between 1 January 1994 and 23
December 1996); and
– future legislative (after (1 July 1993) and non-legislative (after 1 January 1994) acts.
On its face, section 51A(1) of the Native Title Act purports to limit the amount of compensation
payable to native title holders to the amount that ‘would be payable if the act were instead a
compulsory acquisition of a freehold estate’. However, the Australian Constitution guarantees the
provision of ‘just terms’ to those whose property is acquired by the Australian Government. This
just terms guarantee is explicitly enshrined in the legislation through sections 51A(2) and 53,
meaning native title holders whose rights are extinguished or nullified through the operation of
the Native Title Act are guaranteed ‘just terms’ compensation. The legislation provides for the
assignment of liability to either the Australian Government, or the relevant state or territory
government, on the basis of who is responsible for the act that affects the native title. If the act is
attributable to a state or territory, the state or territory government is liable; otherwise the
Australian Government is liable.
Future acts regime
Water-related development in the Catchments could involve ‘future acts’ that could be rendered
invalid by the operation of the Native Title Act, or trigger a right to compensation. In this context,
relevant ‘future acts’ could consist of special legislation (or legislative amendments) made to
facilitate the development, the issuance of property interests and approvals to support or
authorise the development, and the conduct of related public works. There are three aspects of
the Native Title Act that are critical to the conduct of such future acts concerning water-related
development.
• Validity. Part 2, Division 3 of the Native Title Act contains 11 grounds that ensure the validity of
certain future acts, summarised in Apx Table C-4. These grounds are intended to operate as a
cascade, meaning the validity of a future act will be governed by the first applicable ground. For
example, if a future act is validated by the operation of an Indigenous land use agreement
(ILUA), it cannot be validated by any subsequent provision.74 If a future act does not satisfy one
of these grounds, it will be invalid to the extent it affects native title.75
• Procedural requirements and rights. The Native Title Act requires certain procedures to be
followed when conducting valid future acts. It also confers procedural rights on representative
Indigenous bodies, registered native title bodies corporate and registered native title claimants
in relation to the conduct of valid future acts. These include rights to notice, comment,

74
75

Native Title Act 1993 (Cth), s 24AB(2).
Native Title Act 1993 (Cth), s 24OA.
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consultation and negotiation. Details of these procedural requirements and rights are provided
in Apx Table C-4.
• Compensation. While Part 2, Division 3 of the Native Title Act ensures the validity of certain
future acts, it also provides rights to compensation for affected traditional owners. As noted,
generally, liability for compensation formally attaches to the government responsible for the
future act. However, private parties can be liable to pay compensation in certain circumstances.
In particular, governments can pass compensation liabilities onto private entities through
contracts and other legal means.
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Apx Table C-4 Grounds for validity of future acts affecting native title
LEGISLATIVE
REFERENCE (PT
2, DIV 3)

GROUNDS FOR VALIDITY

COMMENT

Subdiv B-E

Indigenous land use
agreements (ILUAs)

Future acts will be valid if done in accordance with a registered ILUA. ILUAs are agreements between native title holders or claimants and other
interested parties concerning the use of land and management of native title. The agreements are voluntary and can provide for a wide range of
terms (see section 3.3.5 for more details).

Subdiv F

Non-claimant
application

Future acts will be valid if done in an area covered by a non-claimant application (native title application by a government or a person who holds a
non-native title interest in the area) so long as, at the time the act occurs: (i) the notice period for the application has ended; (ii) no native title
claim was made covering the area during the notice period; and (iii) no entry has been made on the National Native Title Register that native title
exists in relation to the area.

Subdiv G

Acts related to primary
production on nonexclusive leases

Subdivision G ensures the validity of future acts involving primary production in three circumstances.
Where the future act authorises or requires the conduct of a primary production activity, or an activity incidental to a primary production activity,
on an area subject to a non-exclusive agricultural or pastoral lease granted before 24 December 1996. However, this does not apply where: (i) the
future act has the effect of allowing or requiring the majority of the area of greater than 5,000 ha to be used for purposes other than pastoral
purposes; or (ii) the future act involves the conversion of the non-exclusive possession lease into a freehold estate or exclusive possession lease.
Further, where the primary production activity involves forestry, horticulture or aquaculture, or an agriculture activity on a non‑exclusive pastoral
lease, relevant representative Indigenous bodies, registered native title bodies corporate and registered native title claimants must be notified and
given an opportunity to comment.
Where the future act permits or requires the carrying on of grazing, or an activity relating to gaining access to water for primary production, that
takes place in an area adjoining or near the area covered by a freehold estate, agricultural lease or pastoral lease that is used for primary
production that was granted on or before 23 December 1996. Provided the act does not prevent native title holders having reasonable access to
the area, then the future act will be valid. Prior to the future act being undertaken, relevant representative Indigenous bodies, registered native
title bodies corporate and registered native title claimants must be notified and given an opportunity to comment.
Where the future act, not involving the grant of a lease, confers on a person a right to cut timber or to engage in mining activities from an area
covered by a non-exclusive agricultural or pastoral lease granted on or before 23 December 1996. The future act will be valid, provided notice has
been given to representative Indigenous bodies, registered native title bodies corporate and registered native title claimants and they have been
provided an opportunity to comment on the act.

Subdiv H

Management and
regulation of water
and airspace

Future acts consisting of the making, amendment or repeal of legislation, or grant of a lease, licence or permit, in relation to the management or
regulation of surface and subterranean water, living aquatic resources or airspace will be valid. The management or regulation of water includes
granting access to water and taking water. Prior to the future act being undertaken, relevant representative Indigenous bodies, registered native
title bodies corporate and registered native title claimants must be notified and given an opportunity to comment.

Subdiv I

Pre-existing rights and
renewals and
extensions of leases,
licenses and permits

Subdivision I ensures the validity of two types of future acts.
Pre-existing right-based acts, being acts done (i) in exercise of a legally enforceable right created by an act done on or before 23 December 1996;
or (ii) in good faith in giving effect to, or otherwise because of, an offer, commitment, arrangement or undertaking made or given in good faith on
or before 23 December 1996. If the future act consists of the grant of a freehold estate, or the conferral of a right of exclusive possession, over
particular land or waters, relevant representative Indigenous bodies, registered native title bodies corporate and registered native title claimants
must be notified and given an opportunity to comment.
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LEGISLATIVE
REFERENCE (PT
2, DIV 3)

GROUNDS FOR VALIDITY

COMMENT

Permissible renewals and extensions, being the renewal or extension of a lease, license or permit that satisfies particular requirements in section
24IC, including that it does not confer a right of exclusive possession, does not enlarge a pre-existing proprietary interest, and (if the area is greater
than 5,000 ha and the original interest was a non-exclusive pastoral lease) does not have the effect of allowing the majority of the area to be used
for purposes other than pastoral purposes. If the original interest contained a reservation for the benefit of Indigenous people, the renewal or
extension must be subject to the same reservation. If the act is done by the Australian Government, or a state or territory government, and it
creates a right to mine, it will give rise to a Subdivision P ‘right to negotiate’ (see below).
If the future act involves the renewal of a non‑exclusive agricultural or pastoral lease, and the term of the lease is longer than the original or the
new lease is a perpetual lease, the relevant representative Indigenous bodies, registered native title bodies corporate and registered native title
claimants must be notified. If a claimant or body corporate objects to the act, the government or third party must consult with them and, if they
request, ensure the matter is heard by an independent person.

Subdiv JA

Public housing and
other facilities for the
benefit of Indigenous
people

Future acts involving the provision of public housing and other public services by a government entity for the benefit of Indigenous people on land
held for the benefit of the Indigenous people conducted within a prescribed period will be valid, provided there are laws in place for the protection
and preservation of places of Indigenous significance on the site. Relevant representative Indigenous bodies, registered native title bodies
corporate and registered native title claimants must be notified and given an opportunity to comment by the responsible government entity. If a
registered native title claimant or registered native title body corporate requests it, the government entity must also consult them about ways of
minimising impacts on the native title rights and interests, access to the land or waters, and the way the activities authorised by the act are done.

Subdiv J

Future acts arising on
lands reserved for
public purposes prior
to 23 December 1996

Subdivision J ensures the validity of future acts done on land reserved or leased for particular purposes on or prior to 23 December 1996. Where
legislation was made, amended or revoked on or prior to 23 December 1996, and the legislative change conferred a reservation, condition,
permission or authority under which the whole or part of the land or waters was to be used for a particular purpose, a future act taken under or in
accordance with the reservation, condition, permission or authority will be valid. Examples given in the Act of what the future acts might consist of
include the making of a management plan for a national park reserved prior to 23 December 1996, and the issuance of a forestry license on land
reserved for forestry purposes prior to 23 December 1996. The lease provisions provide that, where a lease was granted by the Australian
Government, or a state or territory government, to a statutory authority for a particular purpose on or prior to 23 December 1996, a future act
consisting of the use of the land or waters for the specified purpose will be valid. There are notification requirements that apply to public works
and the creation of management plans for conservation reserves. In both instances, relevant representative Indigenous bodies, registered native
title bodies corporate and registered native title claimants must be notified and given an opportunity to comment.

Subdiv K

Acts involving facilities
for services for the
general public

Future acts involving the authorisation of the construction, operation, maintenance or use of facilities for services for the general public, or the
construction, operation, maintenance or use of these facilities by a government entity, will be valid, provided there are laws in place for the
protection and preservation of places of Indigenous significance on the site and the future act does not prevent native title holders from having
reasonable access to the area. Native title holders and registered native title claimants have the same procedural rights (e.g. to be notified and
have the chance to comment) as they would have if they instead held ordinary title to the land or, if the land is subject to a non-exclusive
agricultural or pastoral lease, a lease of the same kind.
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LEGISLATIVE
REFERENCE (PT
2, DIV 3)

GROUNDS FOR VALIDITY

COMMENT

Subdiv L

Low impact future acts

Subdivision L ensures the validity of low impact future acts, being acts that:
take place before, and do not continue after, native title is determined to exist in relation to the relevant area;
the act does not involve the grant of a freehold or leasehold estate, conferral of a right of exclusive possession, excavation or clearing of the area
(other than for public health, public safety, environmental assessment and other specified purposes), mining, construction of a fixture (something
affixed to the land), or waste disposal.

Subdiv M

Legislative and nonlegislative acts passing
the ‘freehold test’

Subdivision M ensures the validity of future acts that pass the ‘freehold test’, which in broad terms requires native title interests to be treated the
same as other property interests. There are two tests: one for legislative acts, one for non-legislative acts.
For legislative acts (making, amending or repeal of legislation) to be valid, the act must apply in the same way to the native title holders as it would
if they held ordinary title to the land and the effect of the act on the native title must not cause the native title holders to be in a more
disadvantageous position at law than they would be if they held ordinary title to the land.
For non-legislative acts, the act will be valid if the act could be done if the native title holders instead held ordinary title to the area and there are
laws in place for the protection and preservation of places of Indigenous significance on the site.
Native title holders and registered native title claimants have the same procedural rights (e.g. to be notified and have the chance to comment) as
they would have if they instead held ordinary title to the land or land adjoining the area concerned. If the act involves the compulsory acquisition
of native title so as to enable a government to confer rights and interests on a third party, or the creation or variation of a right to mine to facilitate
the construction of mining infrastructure, relevant representative Indigenous bodies, registered native title bodies corporate and registered native
title claimants must be notified. If a claimant or body corporate objects to the act, the government or third party must consult with them and, if
they request, ensure the matter is heard by an independent person. In addition, if the future act is done by the Australian Government, or a state
or territory government, and it creates or varies a right to mine (except one created for the sole purpose of the construction of an infrastructure
facility associated with mining) or involves the compulsory acquisition of native title rights and interests (unless the acquisition is to confer rights
on the government or is for the purpose of an infrastructure facility), it will give rise to a Subdivision P ‘right to negotiate’ (see below).

Subdiv N

Acts affecting offshore
places

Future acts involving offshore places will be valid. Native title holders and registered native title claimants have the same procedural rights (e.g. to
be notified and have the chance to comment) as they would have if they instead held any other corresponding non-native title rights and interests.

Subdivision P ‘right to negotiate’
In specified instances, including where a future act involving the compulsory acquisition of native title rights and interests passes the freehold test (Subdiv M), native title parties are given a
Subdivision P ‘right to negotiate’. Where this applies, the future act will be invalid to the extent it affects native title unless specified procedures are followed. Native title parties are defined
for these purposes as registered native title bodies corporate, registered native title claimants and relevant representative Indigenous bodies. Where the right applies, the government party
must provide public notice of the proposed act and give potential claimants 3 months to become native title parties. The government party also must give existing native title parties notice of
the proposed act and provide them with an opportunity to make submissions on it. After satisfying the notice requirements, the government party must negotiate with the native title parties
in good faith with a view to obtaining agreement to the doing of the future act. During the course of the negotiations, any of the parties can request mediation from the relevant arbitral body
(e.g. NNTT or other specified state/territory bodies). Further, after 6 months from the notification day specified in the public notice, any negotiating party can make a future act
determination application to the relevant arbitral body. Where an application is made, the arbitral body is empowered to make a determination, as soon as practicable, having regard to the
statutory criteria contained in section 39. Decisions of the arbitral bodies can be overruled by relevant federal, state or territory ministers (the federal minster can overrule if the arbitral body
is the NNTT and a state/territory minister can overrule where the arbitral body is a state/territory body).
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LEGISLATIVE
REFERENCE (PT
2, DIV 3)

GROUNDS FOR VALIDITY

COMMENT

While the normal procedure requires adherence to the good faith negotiation process, there is an expedited procedure that bypasses these requirements (see sections 32 and 237). For the
expedited process to apply, the act must be unlikely to: (i) interfere directly with the carrying on of the community or social activities of the native title holders; (ii) interfere with areas or
sites of particular Indigenous heritage significance; (iii) involve major disturbance to any land or waters concerned; and (iv) create rights whose exercise is likely to involve major disturbance
to any land or waters concerned. In addition, the government party must include a statement in the notice of the future act to the effect that it considers the act attracts the expedited
procedure. Native title parties can object to the application of the expedited procedure to a relevant arbitral body, who can determine whether or not it applies.
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Indigenous land use agreements (ILUAs)
ILUAs are agreements between native title parties and others about the use of land and waters
subject to native title, or over which native title is claimed. Where a determination is made that
native title exists, ILUAs can be used to settle arrangements concerning the area and the
treatment of native title. Separately from native title determinations, ILUAs can be used to
proactively determine arrangements for native title and the use and development of an area.
Consistent with this, ILUAs can cover a wide range of native title-related matters, including:
coexistence of native title with other interests; agreement of native title parties to proposed
development; extinguishment or suspension of native title; compensation for the adverse effects
of past acts, intermediate period acts and future acts on native title; conservation of sites of
Indigenous heritage significance; and sharing of benefits of development with native title parties.
There are a number of benefits associated with ILUAs. Most notably, when registered, ILUAs are
binding on all parties to the agreement and any person who holds native title in the area who is
not a party to the agreement. The binding nature of ILUAs on all existing and potential native title
parties means they provide certainty about native title rights and interests over the term of the
agreement. For native title holders and claimants, ILUAs can also provide certainty about the
sharing of benefits of developments affecting native title. In addition, ILUAs ensure the validity of
agreed future acts, including those already done.
There are three types of ILUAs: body corporate agreements; area agreements; and alternative
procedure agreements.
• Body corporate agreements. Body corporate agreements can only be made where native title
has been determined and registered over the entire agreement area and they must include the
registered native title bodies corporate for the area. In addition, where the ILUA provides for the
extinguishment of native title rights and interests by surrender to the Australian Government, or
a state or territory, the relevant government must be a party to the agreement. Body corporate
agreements must cover at least one of a number of specified matters, which include: the doing
of future acts or classes of future acts; the relationship between native title rights and interests
and other rights and interests; the manner of exercise of native title rights and interests or other
rights and interests in relation to the area; extinguishment of native title rights and interests by
surrender to the Australian Government or a state or territory government; compensation for
past acts, intermediate period acts or future acts; and ‘any other matter concerning native title
rights and interests in relation to the area’.76
• Area agreements. If native title has not been registered over all of the relevant area, and
registered native title bodies corporate do not cover all of the area, an area agreement can be
made in relation to it. Because area agreements include areas over which native title has not
been determined and registered, they must include all registered native title claimants and
registered native title bodies corporate. If there is neither a registered native title claimant nor a
registered native title body corporate in relation to any part of the area, the agreement must
also include any person who claims native title in the area or a relevant representative
Indigenous body for the unclaimed area. Like body corporate agreements, area agreements
76

Native Title Act 1993 (Cth), s 24BB(f).
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must cover at least one of a number of specified acts, which include the catch all ‘any other
matter concerning native title rights and interests in relation to the area’. 77
• Alternative procedure agreements. Like area agreements, alternative procedure agreements
can only be made where native title has not been registered over all of the relevant area, and
registered native title bodies corporate do not cover all of the area. However, unlike area
agreements, alternative procedure agreements cannot provide for the extinguishment of native
title rights and interests. The parties to alternative procedure agreements must include all
registered native title bodies corporate and representative Indigenous bodies for the area, and
all relevant governments (the states and territories where the area is located or, if the area
covers areas falling outside of the jurisdiction of the states and territories, the Australian
Government). The agreements can also include other parties, including people claiming native
title to the area and other landholders.
Summary statistics on ILUAs made in Western Australia, Northern Territory and Queensland are
provided in Apx Table C-5.
Apx Table C-5 ILUAs in Western Australia, Northern Territory and Queensland
WESTERN AUSTRALIA

NORTHERN TERRITORY

QUEENSLAND

Body corporate

97

8

172

Area

36

102

598

0

0

0

133

110

770

Alternative procedure
Total
Source: National Native Title Tribunal (2017).

C.3.4

INDIGENOUS PROTECTED AREAS

The Indigenous Protected Areas (IPA) program was established by the Australian Government in
1997 as a way of recognising the work Indigenous communities do in looking after their country
and supporting them to continue and expand these activities (Hill et al., 2011). Under the
program, areas are declared as IPAs under voluntary agreements between the Indigenous
traditional owners and the Australian Government. Prior to the making of the agreement, a
management plan must be prepared that specifies how the area will be managed over the term of
the agreement (Hill et al., 2011). The management plans effectively take the place of a statutory
instrument as they evidence the traditional owners’ intent to manage the land as a conservation
reserve and provide the basis for the assignment of the reserve to an IUCN Protected Area
Management Category (typically V and VI, which provide for a balance between conservation and
sustainable use). IPAs form part of Australia’s National Reserve System; the Australia-wide system
of terrestrial and marine protected areas for conservation purposes.
As of early 2017, there were 75 IPAs in Australia, covering an area of 67 million hectares; almost
45% of the total terrestrial protected area estate in the National Reserve System (DPM&C, 2017).
There are currently no IPAs in the Catchments (Australian Government, 2017). However,
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Indigenous communities may wish to use IPAs as part of their efforts to balance development and
conservation values in areas targeted for water-related development.

C.4

Interests in water

C.4.1

INTRODUCTION

Under common law as it originally applied in Australia upon colonisation, landholders did not own
any surface or ground water. However, those who adjoined watercourses had ‘riparian rights’;
use-related (usufructuary) rights to access and take water from the relevant watercourse for stock
and domestic purposes, and for other purposes provided it did not sensibly diminish the quality
and quantity of water flowing in the watercourse. Landholders were also able to capture and use
groundwater without limitation (Fisher, 2000). These common law rights were modified by state
and territory water legislation, including in Western Australia, Northern Territory and Queensland.
These water statutes vested the ‘rights’ to the use, flow and control of water in the Crown. They
also established processes for water planning, and approval regimes for taking water and
undertaking works related to water infrastructure (e.g. dams, bores, levies and pipes). These state
and territory water statutes provide the backbone of the water governance regimes in Western
Australia, Northern Territory and Queensland, and they will be central to any water-related
development in the Catchments.
Up until the 1990s, the interests of Indigenous people in Australia’s water resources were largely
ignored. The original water legislation passed in the states and territories was designed to
promote water-related development, without regard to Indigenous peoples’ connection to and
interests in water. Australian property law also provided no recognition of native title in water or
land. Moreover, the dispossession of traditional lands meant Indigenous people were often unable
to engage in their customary activities concerning water.
Legal and policy changes since the early 1990s have resulted in greater recognition and protection
of Indigenous interests in water. The two main vehicles for this have been native title and reforms
to the water statutes. The following subsections provide an overview of how these laws recognise
and protect the interests of Indigenous people in water.

C.4.2

NATIVE TITLE AND WATER

In principle, native title applies to water in the same way as it does to land. This is reflected in the
Native Title Act 1993 (Cth), including its definition of native title, and in the case law concerning
the scope and nature of native title rights.78 However, the efficacy of native title as a means of
protecting Indigenous interests in water will depend on the nature of the traditional rights in
water and scope of the water legislation and interests issued under it.

Commonwealth v Yarmirr [2001] HCA 56; Northern Territory v Arnhem Land Aboriginal Land Trust [2008] HCA 29; Griffiths v Northern Territory
[2007] FCAFC 178; Rrumburriya Borroloola Claim Group v Northern Territory [2016] FCA 776.
78
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As in the case of native title in land, native title in water can be extinguished by legislation, and by
the issuance of interests inherently inconsistent with the continued existence of native title.79 A
threshold question for native title in water is whether the vesting of the ‘rights’ to the use, flow
and control of water in the Crown under water statutes extinguished native title. 80 In Western
Australia v Ward, the High Court stated in relation to the Western Australian Rights in Water and
Irrigation Act 1914 (WA) that the vesting in the Crown of the ‘right to the use and flow and to the
control of the water’, subject to specified restrictions, ‘was inconsistent with any native title right
to possession of those waters to the exclusion of all others’ [emphasis added].81 This, and several
subsequent judicial decisions, have confirmed that native title rights involving the exclusive
possession of water will not be recognised.82 However, non-exclusive possession native title rights
that entitle the holder to access and use water can exist, and it is possible for these rights to have
survived the vesting of control of water in the Crown. 83 As Justice Mansfield held in relation to the
Northern Territory Water Act (NT) and its predecessor:
… in the present circumstances, the right to access the resources of the claim area, where
that right has not already been extinguished for other reasons, has not been extinguished
or partially extinguished by the [Control of Waters Ordinance 1938 (NT)] or the successor
legislation in the Water Act.84
A similar situation exists in relation to tidal waters. The common law does not recognise exclusive
possession native title rights and interests in relation to these waters but there can be nonexclusive possession native title. 85 Like all native title, the precise nature of the native title rights in
water (tidal or otherwise) will depend on the traditional Indigenous laws and customs of the
community involved, and whether the laws, and relevant connection to water and land, have been
sustained.
Where native title in water has not been previously extinguished, the Native Title Act’s future acts
regime described in subsection 3.3.4 will apply to acts associated with water-related development
that affect the relevant native title rights. Of particular note in this context is Part 2, Division 3,
Subdivision H of the Native Title Act, which validates future acts consisting of the making,
amendment or repeal of legislation, or grant of a lease, licence or permit, in relation to the
management or regulation of surface and ground water, and living aquatic resources. The ‘nonextinguishment principle’ applies to future acts falling within the scope of Subdivision H, meaning
that, where there is an inconsistency between the rights and interests embodied in the native title
and those associated with the relevant future act, the native title will not be extinguished but the
rights and interests associated with the future act will prevail until they are terminated or
otherwise removed. 86 In essence, the non-extinguishment principle results in the suppression of
the native title for the duration of the future act. As a consequence of this suppression, the Native
79
Mabo v Queensland (No.2) [1992] HCA 23; Wik Peoples v Queensland [1996] HCA 40; Fejo v Northern Territory [1998] HCA 58; Western Australia v
Ward [2002] HCA 28; Wilson v Anderson [2002] HCA 29.
80 The effect and consequences of extinguishment will depend on when it occurred. See section #.3 for further details.
81 Western Australia v Ward [2002] HCA 28 at [263].
82 Griffiths v Northern Territory [2007] FCAFC 178; Rrumburriya Borroloola Claim Group v Northern Territory [2016] FCA 776.
83 Attorney-General (NT) v Ward [2003] FCAFC 283; Griffiths v Northern Territory [2007] FCAFC 178; Rrumburriya Borroloola Claim Group v Northern
Territory [2016] FCA 776.
84 Rrumburriya Borroloola Claim Group v Northern Territory [2016] FCA 776 at [469].
85
Gumana v Northern Territory [2007] FCAFC 23.
86 Native Title Act 1993 (Cth), s 238.
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Title Act provides for affected native title holders to be compensated for the adverse impacts of
the future acts on their native title. Prior to the future acts being undertaken, relevant
representative Indigenous bodies, registered native title bodies corporate and registered native
title claimants must also be notified and given an opportunity to comment. 87
For native title holders wanting to undertake water-related development, it is important to note
that any native title rights to take water are subject to the regulatory restrictions under the
applicable water statutes. As detailed in the Socio-economic Report, there are legislative
entitlements to take water without approval for certain purposes. However, most larger-scale
water developments will require explicit approval and entitlements covering the taking of the
relevant quantities of water.
Another important element associated with native title concerns the rights of native title holders
to exclude access to water resources. As discussed, native title cannot include rights to exclusive
possession of water. However, exclusive possession native title can exist over lands containing
surface and ground water resources, which can enable native title holders to restrict access to
water. People wanting access to water resources on exclusive possession native title land must
obtain consent from the native title holders.

C.4.3

STATUTORY RECOGNITION OF INDIGENOUS INTERESTS IN WATER

There have been attempts to reform state and territory water statutes in recent decades to
recognise and protect Indigenous interests in water resources. These attempts have been guided
by the 2004 National Water Initiative (NWI), to which Queensland, the Northern Territory and
Western Australia are signatories. Relevantly, the NWI emphasises that water access entitlements
and planning frameworks should ‘recognise Indigenous needs in relation to water access
management’.88 It also includes the following undertaking in relation to Indigenous access to
water.
The Parties will provide for indigenous access to water resources, in accordance with
relevant Commonwealth, State and Territory legislation, through planning processes that
ensure:
(i)
(ii)

inclusion of indigenous representation in water planning wherever possible; and
water plans will incorporate indigenous social, spiritual and customary objectives
and strategies for achieving these objectives wherever they can be developed. 89

In relation to the preparation of water plans, the NWI states that the plans should take into the
account the possible existence of native title rights to water in the catchment or aquifer area, and
that water plans must account for water allocated to native title holders for traditional cultural
purposes.
The extent to which these principles have been reflected in state and territory water statutes
varies. The following subsections provide an overview of the extent to which the water statutes in
87 Failure to comply with these procedural requirements will not result in the invalidity of the relevant future acts. Lardil, Kaiadilt, Yangkaal and
Gangalidda Peoples v Queensland [1999] FCA 1633.
88 National Water Initiative, para 25(ix).
89 National Water Initiative, para 52.
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Western Australia, Northern Territory and Queensland provide for Indigenous involvement in
water planning and protect Indigenous interests through the provision of special rights and
privileges.
Western Australia
Under Western Australia’s principal water statute, the Rights in Water and Irrigation Act 1915
(WA) (RiWI Act), Indigenous cultural and economic interests can be considered in water planning
processes. However, there is no explicit requirement for this to occur, and no guarantee water
plans will include water allocation and access arrangements that protect and advance Indigenous
interests. State agencies are also not required to specifically engage with, or seek approval from,
Indigenous people in relation to the development of water plans. Consistent with the desire to
eliminate racial discrimination articulated in federal and state discrimination laws, the procedural
requirements concerning consultation and participation apply equally to Indigenous and nonIndigenous people.
The only statutory provisions that explicitly facilitate consideration of Indigenous interests in the
water planning process are sections 26GL and 26GZ of the RiWI Act. Section 26GL requires local
water resources management committees to have knowledge and experience relating to the
water needs and practices of local communities, including Aboriginal communities. Section 26GZ
requires local water resources management committees to be consulted prior to the making or
amendment of a water plan. The combination of these provisions provides a (albeit weak) legal
mechanism for the consideration of Indigenous interests.
In a similar vein, there are no additional rights extended to Indigenous people to access or take
water beyond the rights that exist for non-Indigenous people. The purposes of Part III of the RiWI
Act, which covers water planning and the issuance of licences and permits to take water and
undertake works, include to provide for sustainable use and development of water resources. Use
and development is defined for these purposes as including ‘use and development for domestic,
commercial, recreational, cultural and navigational purposes’.90 Beyond this high level reference
to ‘cultural purposes’, no mention is made of Indigenous cultural uses of water, and there are no
special processes for the issuance of water approvals for ‘Indigenous purposes’ (i.e. traditional
purposes or for economic development).
While the RiWI Act contains no special provisions for the taking of water for Indigenous traditional
uses, Indigenous people who hold native title, or freehold or leasehold titles, may be able to take
water for cultural purposes under the general provisions that allow landholders to take water for
‘ordinary uses’. These general entitlements are described in more detail in the Socio-economic
Report.
The Productivity Commission in its recent inquiry into the reform of Australia’s water resources
sector singled out Western Australia for not yet having established mechanisms for engaging
Indigenous people in water planning, or providing Indigenous communities with access to water to
assist them to realise their social and economic aspirations (Productivity Commission, 2017). The
Western Australian Government’s 2013 Position Paper ‘Securing Western Australia’s water
future’, which is intended to inform water reform underway in the state, is silent on Indigenous
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rights to access water and makes only minor mention of Indigenous cultural values, other than
those afforded to native title holders (Western Australia, 2013).
Northern territory
In the Northern Territory, the main water statute, the Water Act (NT), provides for cultural factors
to be considered in decisions concerning water planning and the provision of licences for the
extraction of surface and ground water. The relevant provisions of the Act hinge on the statutory
definition of ‘beneficial uses of water’, which, amongst other things, includes ‘cultural’ uses: ‘to
provide water to meet aesthetic, recreational and cultural need’. Beneficial uses of water can be
declared for water control districts. Water allocation plans for water control districts must ensure
water is allocated within the estimated sustainable yield to beneficial uses. Further, in making
decisions regarding the issuance of licences and permits to take water and undertake waterrelated works, consideration must be given to the designated beneficial uses of water for the
district and the quality criteria relating to the beneficial uses.
These statutory provisions ensure cultural factors can be considered in water planning and water
approval processes. However, there is no explicit requirement to consider Indigenous cultural
interests, or Indigenous interests more broadly. Most importantly, there is no guarantee water
allocations and access arrangements made under water plans will protect and advance Indigenous
interests. Consistent with this, under the Northern Territory’s policy regarding annual allocation
decisions,91 which set the amount of water that can be taken under a licence in an area, a stated
percentage of water is preserved for ‘environmental and other public benefit’ purposes, which
could (but does not necessarily) include Indigenous cultural purposes.
In 2015, the Northern Territory Government published a discussion paper on water reform, titled
‘Our Water Future’, which raised the concept of strategic water reserves for ‘Indigenous economic
development and regional employment’. However, to date, this proposal has not been acted on.
While the Water Act contains no special provisions for the taking of water for Indigenous
traditional uses, Indigenous people who hold native title, or freehold or leasehold titles, may be
able to take water for cultural purposes under the general provisions that allow landholders to
take water for domestic, stock and gardening purposes. These general entitlements are described
in more detail in the Socio-economic Report.
Queensland
Under the main Queensland water statute, the Water Act 2000 (Qld), water plans may be
prepared for any part of the state. There is no statutory requirement for engaging with, or seeking
approval from Indigenous people as part of this planning process beyond general discretionary
public consultation. There is also no explicit statutory requirement for water plans to include
water allocation and access arrangements to protect and advance Indigenous interests. However,
the purposes of the Water Act are specified as including the sustainable management of
Queensland’s water resources, with sustainable management defined for these purposes as
management that:
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Northern Territory Water Allocation Planning Framework. See Socio-economic Report for further details of this policy.
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… recognises the interests of Aboriginal people and Torres Strait Islanders and their
connection with water resources. 92
Consistent with this, the Water Plan (Mitchell) 2007 makes particular provision for water for
helping Indigenous communities in the Cape York Peninsula Region area to achieve their economic
and social aspirations. It does this by creating an ‘Indigenous Reserve’ for unallocated water
specifically for this purpose. 93 This allocation recognises that the value of water to Indigenous
communities extends beyond the cultural and traditional uses.
In addition to this, the Water Act explicitly provides a statutory right for Indigenous people to take
and interfere with water for traditional purposes. Section 95 of the Act states:
An Aboriginal party or Torres Strait Islander party may, in the area of the State for which
the person is an Aboriginal or Torres Strait Islander party, take or interfere with water for
traditional activities or cultural purposes.
This statutory right to take water is in addition to any rights embodied in native title, and is not
limited in its application to Indigenous groups holding native title.

C.5

Government approvals

The Socio-economic Report provides details of the planning, environmental and general heritage
laws that could regulate water-related development in the Catchments. These laws create public
rights and obligations that apply equally to Indigenous and non-Indigenous people. Consistent
with this, Indigenous people interested in undertaking water-related development will need to
comply with the requirements under the applicable federal, state and territory planning,
environmental and general heritage laws. Equally, where water-related development could affect
Indigenous people as third parties, planning and environmental laws can be used to protect their
interests and values. For example, planning and environment laws can be used by Indigenous
people to protect environmental assets and values they consider important. Similarly, the impacts
of water-related development on Indigenous and non-Indigenous communities will often have to
be considered in planning processes. Moreover, in both planning and environmental approval
processes, there will often be mandatory requirements for public consultation and input, which
Indigenous people can participate in on the same basis as non-Indigenous people.
In addition to these general requirements, there are several regulatory processes that are
designed specifically to protect Indigenous interests. The most relevant of these are the statutory
regimes governing the protection and management of places and objects of Indigenous heritage
significance. This section of the report provides an overview of these regulatory regimes. Section
5.1 reviews the federal heritage regime and the protections it affords to places of Indigenous
heritage significance. Section 5.2 provides a brief overview of the Indigenous heritage regimes in
Western Australia, Northern Territory and Queensland.

Water Act 2000 (Qld), s 2(2).
Under the Water Plan (Mitchell) 2007, the total of the annual volumetric limits for all water licences to take Indigenous unallocated water from
the Cape York Peninsula region is 5000ML.
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Readers should note there are other government regulatory processes that contain Indigenousspecific provisions that could be relevant to certain types of water-related developments in some
areas. For example, under Part 15 of the federal EPBC Act, there are special governance
arrangements that apply to the management of Kakadu National Park to protect the interests of
the local Indigenous people, the Bininj/Mungguy. Similarly, in Commonwealth reserves, special
provisions of the EPBC Act and Environment Protection and Biodiversity Conservation Regulations
2000 (Cth) apply that enable Indigenous people to undertake particular traditional practices that
would otherwise be unlawful. 94 The EPBC Act’s biological access regime also contains
requirements designed to ensure the benefits of the commercial exploitation of biological
resources in Commonwealth areas is shared with Indigenous traditional owners. Prior to
undertaking any water-related development, proponents should obtain tailored advice on all
relevant regulatory processes.

C.5.1

FEDERAL INDIGENOUS HERITAGE PROTECTION REGIMES

The federal heritage protection regime is contain in three main statutes: the EPBC Act; Aboriginal
and Torres Strait Islander Heritage Protection Act 1984 (Cth) (ATSIHP Act); and Protection of
Movable Cultural Heritage Act 1986 (Cth) (PMCH Act). An overview of these regulatory regimes is
provided in the following subsections.
EPBC Act
The EPBC Act establishes a hierarchical federal system of heritage protection that covers places of
World, National and Commonwealth heritage significance, including places having Indigenous
heritage values. 95 World and National Heritage places can be located anywhere in Australia.
Commonwealth Heritage places must be located in a Commonwealth area. There are three World
and National Heritage places in the Catchments: Kakadu National Park (World and National
Heritage place) in the Darwin catchments; West Kimberley National Heritage Place in the Fitzroy
catchment, and Ngarrabullgan National Heritage Place in the Mitchell catchment. There are also
several Commonwealth heritage places in the Darwin catchments.
The EPBC Act provides protection for the Indigenous heritage values associated with World,
National and Commonwealth Heritage places through the following four main mechanisms.96
• Environmental impact assessment and approval (EIAA) regime. Under the EPBC Act’s EIAA
regime, projects that are likely to have a significant impact on World, National or
Commonwealth heritage values are prohibited unless they are approved by the federal
environment minister (or covered by a relevant exemption). Further details of the EIAA regime
are provided in the Socio-economic and LRP Technical Reports.
• Commonwealth agency ‘feasible and prudent’ restriction. Commonwealth agencies are
prohibited from taking actions that are likely to have an adverse impact on the national heritage
Environment Protection and Biodiversity Conservation Regulations 2000 (Cth), reg. 12.06.
‘Indigenous heritage values’ are defined for these purposes as ‘a heritage value of the place that is of significance to Indigenous persons in
accordance with their practices, observances, customs, traditions, beliefs or history’. EPBC Act, s 528.
96 The legislation contains a number of other protection and conservation mechanisms that are not discussed here, including powers to make
conservation agreements with owners of heritage places (Part 14) and to provide financial assistance to help identify, protect and conserve heritage
values (s 324, 324ZB and 341ZG). The heritage minister is also required to ensure that a report is prepared and published on the condition of NHPs
every five years (s 324ZC and 341ZH).
94
95
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values of a National Heritage place or Commonwealth heritage values of a Commonwealth
Heritage place unless ‘there is no feasible and prudent alternative to taking the action’ and all
reasonable measures are taken to mitigate the impacts of the action on those values.97 All World
Heritage places are also National Heritage places.
• Commonwealth agency sale and lease restrictions. Commonwealth agencies must ensure that,
where they are selling or leasing an area that includes a National or Commonwealth Heritage
place, the contract of sale or lease includes a covenant to protect the relevant heritage values
(unless it is deemed unreasonable or impracticable). 98
• Management planning. Conservation and management of National and Commonwealth Heritage
places is provided for through a management planning process. 99 Generally, management plans
must be prepared for World, National and Commonwealth Heritage places, and Commonwealth
agencies are required to take all reasonable steps to ensure they exercise their powers and
perform their functions in a way that is not inconsistent with these plans and relevant heritage
management principles.
ATSIHP Act
The ATSIHP Act was initially made as a stop-gap measure while national Indigenous land rights
laws were made and was only intended to be used as a last resort where state and territory laws
failed to protect places and objects of ‘particular significance to Aboriginals in accordance with
Aboriginal tradition’ (DEWHA, 2009; DoE 2014). 100 When the national land rights laws were
abandoned in the mid-1980s, a 2 year sunset clause in the Act was repealed, ensuring its
continence. In the words of the Minister for Aboriginal Affairs at the time, Clyde Holding, the
ATSIHP Act was retained as a ‘reserve power’ to protect Indigenous heritage sites and objects
(cited on p. 17 in DEWHA, 2009).
The protections afforded through the ATSIHP Act stem from the responsible minister’s powers to
make declarations to protect significant Aboriginal areas and objects from injury or desecration.101
These declarations can only be made following an application by or on behalf of an Indigenous
person or group of Indigenous people and, before making a declaration, the minister must be
satisfied the place or object is a significant Aboriginal area or object, and it is under threat of injury
or discretion. Importantly, the minister is not required to make declarations, even when she/he is
satisfied of these matters. The satisfaction of the criteria merely provides the minister with the
power to make a declaration; it does not impose an obligation on the minister to do so.
The reserve nature of the ATSIHP Act, and the discretionary nature of the declaration powers, has
meant it has rarely been used. In the history of the legislation, more than 380 valid applications
have been made for declarations but only 22 have been issued (DEWHA, 2009; Mackay, 2017).
Since 2011, 61 applications have been made but no declarations have been made (Mackay, 2017).
The last known time a declaration was made under the Act was in 2002.
While ATSIHP Act declarations are rarely made, they can be powerful, forcing the cessation of
projects affecting the relevant area or object. An ATSIHP Act declaration will override other
EPBC Act, s 341ZC.
EPBC Act, ss 324ZA and 341ZE.
99 EPBC Act, ss 316-322, 324S-324Y, and 341S-341X.
100 ATSHIP Act, s 3.
101 ATSHIP Act, ss 9, 10 and 12.
97
98
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government approvals issued in relation to a project, including any approvals provided under the
EPBC Act.
Reform of the ATSIHP Act has been on the agenda since the late 1990s, early 2000s. A formal
discussion paper on federal Indigenous heritage law reform was published by the Australian
Government in 2009 (DEWHA, 2009). More recently, the Northern Australia White Paper notes the
Government’s intention to consult with ‘key Indigenous groups on options to improve protections
and cut red tape around Indigenous cultural heritage through amendments to the Aboriginal and
Torres Strait Islander Heritage Protection Act 1984 (Cwlth)’ (p. 12 in Australian Government, 2015).
The focus of the most recent proposed ATSIHP Act reforms is on the creation of a system of
accreditation of state and territory laws that meet certain standards, similar to the approval
bilateral agreement process under the EPBC Act (see Socio-economic Report). Whether the
Australian Government remains committed to these changes is currently unclear.
PMCH Act
The PMCH Act is designed to protect Australia’s movable cultural heritage; ‘objects that are of
importance to Australia, or to a particular part of Australia, for ethnological, archaeological,
historical, literary, artistic, scientific or technological reasons’.102 The statutory definition movable
cultural heritage explicitly includes ‘objects relating to members of the Aboriginal race of Australia
and descendants of the indigenous inhabitants of the Torres Strait Islands’ and ‘objects of
ethnographic art or ethnography’.103 Protection for this movable cultural heritage is provided for
by banning the export of objects included on the National Cultural Heritage Control List (contained
in the Protection of Movable Cultural Heritage Regulations 1987 (Cth)) without a permit or
certificate of exemption under the Act. The National Cultural Heritage Control List contains a range
of Indigenous-related heritage items, including sacred and secret ritual objects, bark and log
coffins used as traditional burial objects, human remains, rock art and dendroglyphs.
Most water-related development will not involve the export of objects on the National Cultural
Heritage Control List. However, there is the prospect of Indigenous heritage objects being
discovered during development. Where this occurs, there will usually be obligations to notify
relevant authorities of the discovery under state and territory heritage laws and, if there is a
desire to export the object, proponents will need to obtain relevant approvals under the PMCH
Act. Prior to any dealing with an Indigenous heritage object, proponents should consult with the
relevant traditional owners or Indigenous community.

C.5.2

STATE AND TERRITORY INDIGENOUS HERITAGE PROTECTION REGIMES

As noted in the Socio-economic Report, there are multiple state and territory statutes that provide
protection for places of heritage significance in Western Australia, Northern Territory and
Queensland. These include general heritage statutes, and planning and environmental laws. In
addition to these, in both Western Australia and Queensland, there are specific statutes governing
the identification and protection of places and objects of Indigenous heritage significance. In the
Northern Territory, there is a single general heritage protection statute but it contains provisions
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designed specifically for Indigenous heritage. Here we briefly describe the regulatory regimes for
Indigenous heritage in these three jurisdictions.
Western Australia
In Western Australia, the two main heritage statutes are the Heritage of Western Australia Act
1990 (WA) and Aboriginal Heritage Act 1972 (WA).
The Heritage of Western Australia Act 1990 (WA) governs the recording, conservation and
protection of places of state cultural heritage significance. The centerpiece of the regime is the
State Register of Heritage Places. The Register records places of state, as opposed to regional or
local, cultural significance, including buildings, structures, landscapes and archaeological sites. It is
maintained by the Heritage Council of Western Australia and Department of Planning, Lands and
Heritage but listings are controlled by the state heritage minister. Further details on this statute
are provided in the Socio-economic Report.
The Aboriginal Heritage Act 1972 (WA), and the accompanying Aboriginal Heritage Regulations
1974 (WA), contain a regulatory regime for the protection and conservation of sites and objects of
Indigenous heritage significance. The regime is administered by the state heritage minister,
Department of Planning, Lands and Heritage, Registrar of Aboriginal Sites and the Aboriginal
Cultural Material Committee.
Under the Aboriginal heritage protection regime, it is an offence to damage, conceal or alter any
Aboriginal site or Aboriginal cultural material. In addition, a person who discovers, or otherwise
has knowledge of the existence of Aboriginal site or Aboriginal cultural material (e.g. Aboriginal
burial grounds, symbols or sacred objects) must report its existence to the Registrar or the police,
unless they reasonably believe the existence of the thing or place is already known to the
Registrar.
Aboriginal sites are defined broadly for these purposes and include places containing historic
objects, sacred, ritual or ceremonial sites of importance and special significance to Indigenous
people. To facilitate both protection and compliance, the Registrar must maintain a register of the
areas and objects to which the Act applies, including areas declared protected areas on the basis
of their Indigenous heritage significance under section 19 of the Act (WADPLH, 2017). However,
the regulatory restrictions are not confined in their application to places on the register.
Prior to carrying out a water-related development, proponents are legally obliged to take
reasonable measures to assess whether the subject land is, or contains, sites or objects of
Indigenous heritage significance. Ignorance of the presence of the Indigenous heritage sites and
objects will not shield a proponent from liability under the regime unless they have taken
reasonable measures to assess the site. Consistent with this, section 62 of the Act provides a due
diligence defense against prosecution for offences under the Act. For this defense to be available,
the person charged must prove they ‘did not know and could not reasonably be expected to have
known, that the place or object to which the charge relates was a place or object to which this Act
applies’.104 Due Diligence Guidelines have been issued by the Government to help landholders and
proponents comply with their obligations under the regime (WADAA & WADPC, 2013).
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Northern Territory
There are two main heritage statutes in the Northern Territory: Heritage Act (NT); and Northern
Territory Aboriginal Sacred Sites Act (NT).
The Heritage Act protects three classes of places and objects: places and objects declared to be
heritage places and objects under Part 2.2 of the Act; places and objects declared to be protected
classes of places and objects of heritage significance under Part 2.3; and Aboriginal and Macassan
archaeological places and objects.
As detailed in the Socio-economic Report, Parts 2.2 and 2.3 of the Heritage Act contain the
Territory’s ‘general heritage regime’. These Parts of the legislation provide for the declaration of
heritage places and objects, and protected classes of places and objects of heritage significance.
While these provisions can cover places and objects of Indigenous heritage significance, there are
additional provisions concerning Aboriginal and Macassan archaeological places and objects.
Aboriginal and Macassan archaeological places are defined as places that relate to the past human
occupation of the Territory by Aboriginal or Macassan people and have been modified by those
people. In a similar vein, Aboriginal and Macassan archaeological objects are defined as relics
relating to the past human occupation of the Territory by Aboriginal or Macassan people that are
located in archaeological places or stored in a place in accordance with Aboriginal tradition.
The significance of falling into one of the three identified classes of heritage places and objects is it
brings the place or object within the scope of the protection provisions contained in Part 5.5 of the
Act. Under these provisions, it is an offence to knowingly damage a heritage place, to remove
something from a heritage place or damage or remove a heritage object, unless one of the
exemptions applies. Most relevantly, these exemptions include when the activity is carried out
under a work approval issued, or heritage agreement made, under the Act.
Applications for work approvals are made to the Department of Lands, Planning and the
Environment and determined by the minister, on the advice of the Heritage Council. Heritage
agreements are agreements between the minister and the owner of a heritage place or object
about the conservation, use and management of the place or object. These agreements can
include provisions that restrict uses, and the carrying out of works, on a place. They can also
include clauses concerning the provision of financial, technical and professional help to the owner.
Once made, the agreement binds the occupier of a heritage place and can be registered under the
Land Title Act (NT), at which point it has effect as it was a covenant on the land enforceable by the
Territory government. Prior to making a heritage agreement, it is necessary to obtain the consent
of any person with a registered interest, or resource interest, in the land.
Another notable requirement under the Heritage Act is for people who discover an Aboriginal or
Macassan archaeological place or object to notify the chief executive of the Department of Lands,
Planning and the Environment. Failure to notify is an offence under the Act.
The Northern Territory Aboriginal Sacred Sites Act protects sites that are sacred to Indigenous
people or of significance according to Indigenous tradition. Under the Act, it is an offence to enter
onto a sacred site, to carrying out work on or use a sacred site or to desecrate a sacred site, unless
the person does the relevant act in accordance with a certificate issued under the Act by the
Aboriginal Areas Protection Authority or responsible minister. It is a defence to prosecution
against these provisions if the defendant can prove there were no reasonable grounds for
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suspecting the site was a sacred site. On Aboriginal freehold land, this defence can only be used if
the defendant can also prove they had authority to be on the land and had taken reasonable steps
to ascertain the location and extent of sacred sites on the land.
To help development proponents and others identify sacred sites, the Aboriginal Areas Protection
Authority maintains a Register of Sacred Sites. The registration process can only be initiated by
custodians of the relevant sacred site, being an Indigenous person who, by Indigenous tradition,
has responsibility for the site. Prior to registration, the Authority must notify the owners of the
land and give them an opportunity to make submissions on the application. After considering the
information from the custodians, submissions, and any other relevant information, if the Authority
is satisfied the site is a sacred site, it must include it on the register.
Proponents of water-related development in the Northern Territory should inspect the Register of
Sacred Sites prior to entering onto, using or undertaking works on any land. However, the absence
of an entry on the register does not prove the absence of a sacred site. Many sacred sites are not
registered and the prohibitions on entering and impacting sacred sites apply regardless of whether
they are registered. Before initiating a development, proponents should consult with the
Aboriginal Areas Protection Authority and relevant traditional owners to evaluate the presence of
sacred sites and compatibility between the proposed project and the site’s values.
Irrespective of whether a sacred site has been identified on or near the subject land, proponents
can apply to the Aboriginal Areas Protection Authority for an Authority Certificate to enter onto
and undertake works on land. The benefit of being issued an Authority Certificate is it shields
proponents from subsequent legal liability for entering onto or damaging a sacred site.
Upon receiving an Authority Certificate application, the Aboriginal Areas Protection Authority
must consult with custodians on or in the vicinity of the subject land. To facilitate negotiations, the
applicant for a certificate can ask the Authority to arrange a conference with relevant custodians.
After the consultations and conference (if any), the Authority must decide whether to issue the
certificate. The Authority can only issue a certificate if it is satisfied:
• the work or use of the land can proceed without a substantive risk of damage or interference
with relevant sacred sites; or
• an agreement has been reached between the custodians and the applicant.
Applicants aggrieved by the decision of the Authority can apply to the responsible minister for a
review of the decision. At the completion of the review process, the minister can either uphold the
Authority’s decision or issue a Minister’s Certificate authorising the activity. To the extent of any
inconsistency, a Minister’s Certificate will override an Authority Certificate. The minister has
broader discretion to issue Minister’s Certificates but they must be laid before the Northern
Territory Legislative Assembly, along with reasons for the decision.
Queensland
In Queensland, there are three main heritage statutes: one governing non-Indigenous cultural
heritage, the Queensland Heritage Act 1992 (Qld); and two governing Indigenous cultural heritage,
the Aboriginal Cultural Heritage Act 2003 (Qld) and Torrens Strait Islander Cultural Heritage Act
2003 (Qld).
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The two Indigenous heritage statutes establish a regime for the protection and conservation of
Aboriginal and Torres Strait Islander cultural heritage across Queensland. In the Mitchell
catchment, only the Aboriginal Cultural Heritage Act 2003 (Qld) is relevant. Amongst other things,
the Aboriginal Cultural Heritage Act establishes a Aboriginal Cultural Heritage Database to provide
a repository of information on Aboriginal cultural heritage sites and objects, and imposes a general
‘cultural heritage duty of care’ not to harm Aboriginal cultural heritage. This duty of care requires
a person who carries out an activity to take ‘all reasonable and practicable measures to ensure the
activity does not harm Aboriginal cultural heritage’. 105 Causing harm to Aboriginal cultural heritage
in breach of the duty of care is an offence, carrying penalties of up to 10,000 penalty units
(currently $1.26 m). Aboriginal cultural heritage is defined for these purposes as:
• a significant Aboriginal area in Queensland, being an area of particular significance to Aboriginal
people because of tradition or the history of any Aboriginal party for the area;
• a significant Aboriginal object, being object of particular significance to Aboriginal people
because of tradition or the history of any Aboriginal party for the area; or
• evidence, of archaeological or historic significance, of Aboriginal occupation of an area of
Queensland.106
There are a number of ways proponents can satisfy their cultural heritage duty of care, including
by ensuring they carry out the development in accordance with the cultural heritage duty of care
guidelines issued under the Act (QDATSIP, 2004). 107 An alternative method is for proponents to
reach agreement with traditional owners on the management of cultural heritage in the area.
These agreements can take a number of different forms, including Cultural Heritage Management
Plan (CHMP) made under the Act and ILUAs, made under the Native Title Act 1993 (Cth). The
general principle in relation to the cultural heritage duty of care is that proponents of material
developments involving land-use changes, construction and other similar activities should consult
with the relevant local Aboriginal communities and seek their agreement on how to manage sites
and objects of Indigenous heritage significance (clause 4.7 in QDATSIP, 2004).
C.6

Summary of legal and policy analysis

There is a web of Indigenous-related laws and policies that could constrain and shape how and
where water-related development occurs in the Catchments. The specifics of how these laws and
policies will affect water-related developments will depend on the characteristics and location of
the developments, and the values and interests of the Indigenous communities concerned. While
proponents and other stakeholders interested in specific projects should obtain tailored advice
and assistance in relation to relevant legal and policy arrangements, the following summary points
from the above analysis can be made.
Legal and policy context. The Australian Government has the Constitutional power to make laws
with respect to ‘people of any race for whom it is deemed necessary to make special laws’. This
power has been used to make laws to protect Indigenous interests; the most relevant example
being the federal Native Title Act. Stakeholders involved in water-related development should be
Aboriginal Cultural Heritage Act 2003 (Qld), s 23.
Aboriginal Cultural Heritage Act 2003 (Qld), ss 8, 9 and 10.
107 Aboriginal Cultural Heritage Act 2003 (Qld), s 23(3). At the time of writing, new guidelines were being prepared.
105
106
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aware of the rights and obligations contained in federal, state and territory discrimination laws,
including the federal Racial Discrimination Act 1975 (Cth) and Australian Human Rights
Commission Act 1986 (Cth), and the Equal Opportunity Act 1984 (WA), Anti-Discrimination Act (NT)
and Anti-Discrimination Act 1991 (QLD). These laws prohibit discrimination against Indigenous and
non-Indigenous people on the basis of race. Stakeholders in water-related development, including
government policy-makers, should also be mindful of the international obligations associated with
the UN Declaration on the Rights of Indigenous Peoples of 2007 and Convention for the Protection
of the World Cultural and Natural Heritage of 1972 (World Heritage Convention), and the
obligations concerning Indigenous knowledge and involvement under environmental treaties,
particularly the Convention on Biological Diversity of 1992 (CBD) and Convention on Wetlands of
International Importance especially as Waterfowl Habitat of 1971 (Ramsar Convention).
Rights to land. There are three aspects of modern Australian property law that are designed
specifically to accommodate and protect the interests of Indigenous Australians: Aboriginal land
trusts, which hold freehold and leasehold estates on behalf of Indigenous communities;
reservations in Crown leases that ensure Indigenous people can access lands for traditional
purposes; and native title, which is governed by the Native Title Act 1993 (Cth). Water-related
developments need to be designed with these institutions in mind. In relation to lands subject to
native title and native title claims, this may require entry into an Indigenous Land Use Agreement
(ILUA). Proponents of water-related developments should also be aware of Indigenous Protected
Areas (IPAs), which are Indigenous areas managed for conservation purposes under agreements
with the Australian Government. IPAs are not a form of title and they are not governed under any
specific legislation. However, they represent a statement of intent regarding land use and
management and, as a consequence, may influence the scope for water-related development in
affected areas.
Rights to water. There are two main vehicles for the recognition and protection of Indigenous
interests in water resources: native title; and state and territory water statutes. In principle, native
title applies to water in the same way as it does to land. Exclusive possession native title rights and
interests cannot exist in relation to tidal or other waters. However, non-exclusive possession
native title rights to access and use water can exist. Further, exclusive possession native title can
exist over lands containing surface and ground water resources, which can enable native title
holders to restrict access to water. Where native title in water exists, stakeholders involved in
water-related developments must ensure their actions are consistent with the recognised rights.
Compensation may be payable for adverse impacts on native title rights and interests. Native title
holders involved in water-related development should be aware that their rights to take water are
subject to the regulatory restrictions contained in applicable water statutes.
Government approvals. There are a number of regulatory processes designed specifically to
protect Indigenous interests. The most relevant of these are the statutory regimes governing the
protection and management of places and objects of Indigenous heritage significance. At the
federal level, the main heritage statutes are the EPBC Act, ATSIHP Act and PMCH Act. Approvals
may be required under the EPBC Act and PMCH Act in relation to activities associated with waterrelated developments that affect Indigenous heritage values. Declarations can also be made under
the ATSIHP Act to protect places and objects of Indigenous heritage significance. ATSIHP Act
declarations are rarely made but they can be powerful, forcing the cessation of projects affecting
the relevant area or object. An ATSIHP Act declaration will override other government approvals
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issued in relation to a project. In addition to federal heritage approvals, water-related
developments may require approvals under state and/or territory heritage legislation. Prior to
carrying out any developments, proponents should assess whether the relevant area contains
places or objects of Indigenous heritage significance in consultation with relevant Indigenous
communities.
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Appendix D Indigenous water declarations and
policies
The following declarations and policies provide context and complementary information to the
local accounts of Indigenous water values presented in previous sections. A number of general
statements about values and interests in water have been produced in the past ten years, and five
of particular relevance are reproduced here. The first is the declaration produced at the Third
World Water Forum in Kyoto in 2003. The next three are more recent declarations emerging from
events held in northern Australia: Appendix D.2 is from a meeting of international Indigenous
representatives held at Garma in Arnhem Land in 2008; Appendix D.3 is from a meeting of
northern Australian Indigenous representatives at Mary River in 2009; and Appendix D.4 is the
water policy produced by the Indigenous Water Policy Group of the North Australian Indigenous
Land and Sea Management Alliance (NAILSMA). These represent progress from the oldest to the
most recent, but also increasing refinement of values, goals and objectives as well as an increasing
emphasis on Indigenous Australians.

D.1

Indigenous Peoples’ Kyoto Water Declaration 2003

D.1.1

RELATIONSHIP TO WATER

1. We, the Indigenous Peoples from all parts of the world assembled here, reaffirm our
relationship to Mother Earth and responsibility to future generations to raise our voices in
solidarity to speak for the protection of water. We were placed in a sacred manner on this earth,
each in our own sacred and traditional lands and territories to care for all of creation and to care
for water.
2. We recognise, honour and respect water as sacred and sustaining all life. Our traditional
knowledge, laws and ways of life teach us to be responsible in caring for this sacred gift that
connects all life.
3. Our relationship with our lands, territories and water is the fundamental physical cultural and
spiritual basis for our existence. This relationship to our Mother Earth requires us to conserve our
freshwaters and oceans for the survival of present and future generations. We assert our role as
caretakers with rights and responsibilities to defend and ensure the protection, availability and
purity of water. We stand united to follow and implement our knowledge and traditional laws and
exercise our right of self-determination to preserve water, and to preserve life.

D.1.2

CONDITIONS OF OUR WATERS

4. The ecosystems of the world have been compounding in change and in crisis. In our generation
we see that our waters are being polluted with chemicals, pesticides, sewage, disease, radioactive
contamination and ocean dumping from mining to shipping wastes. We see our waters being
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depleted or converted into destructive uses through the diversion and damming of water systems,
mining and mineral extraction, mining of groundwater and aquifer for industrial and commercial
purposes, and unsustainable economic, resource and recreational development, as well as the
transformation of excessive amounts of water into energy. In the tropical southern and northern
forest regions, deforestation has resulted in soil erosion and thermal contamination of our water.
5. The burning of oil, gas, and coal, known collectively as fossil fuels, is the primary source of
human induced climate change. Climate change, if not halted, will result in increased frequency
and severity of storms, floods, drought and water shortage. Globally, climate change is worsening
desertification. It is polluting and drying up the subterranean and water sources, and is causing the
extinction of precious flora and fauna. Many countries in Africa have been suffering from
unprecedented droughts. When the terms territory, land and water are used, it is inclusive of all
life such as forests, grasslands, sea life, habitat, fish and other biodiversity. The most vulnerable
communities to climate change are Indigenous Peoples and impoverished local communities
occupying marginal rural and urban environments. Small island communities are threatened with
becoming submerged by rising oceans.
6. We see our waters increasingly governed by imposed economic, foreign and colonial
domination, as well as trade agreements and commercial practices that disconnect us as peoples
from the ecosystem. Water is being treated as a commodity and as a property interest that can be
bought, sold and traded in global and domestic market-based systems. These imposed and
inhumane practices do not respect that all life is sacred, that water is sacred.
7. When water is disrespected, misused and poorly managed, we see the life threatening impacts
on all of creation. We know that our right of self-determination and sovereignty, our traditional
knowledge, and practices to protect the water are being disregarded, violated and disrespected.
8. Throughout Indigenous territories worldwide, we witness the increasing pollution and scarcity
of fresh waters and the lack of access that we and other life forms such as the land, forests,
animals, birds, plants, marine life, and air have to our waters, including oceans. In these times of
scarcity, we see governments creating commercial interests in water that lead to inequities in
distribution and prevent our access to the life-giving nature of water.

D.1.3

RIGHT TO WATER AND SELF-DETERMINATION

9. We Indigenous Peoples have the right to self-determination. By virtue of that right we have the
right to freely exercise full authority and control of our natural resources including water. We also
refer to our right of permanent sovereignty over our natural resources, including water.
10. Self-determination for Indigenous Peoples includes the right to control our institutions,
territories, resources, social orders, and cultures without external domination or interference.
11. Self-determination includes the practice of our cultural and spiritual relationships with water,
and the exercise of authority to govern, use, manage, regulate, recover, conserve, enhance and
renew our water sources, without interference.
12. International law recognises the rights of Indigenous Peoples to:
• Self-determination
• Ownership, control and management of our traditional territories, lands and natural resources
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• Exercise our customary law
• Represent ourselves through our own institutions
• Require free prior and informed consent to developments on our land
• Control and share in the benefits of the use of, our traditional knowledge.
13. Member States of the United Nations (UN) and international trade organisations, international
and regional financial institutions and international agencies of economic cooperation are legally
and morally obligated to respect and observe these and other related collective human rights and
fundamental freedoms. Despite international and universal recognition of our role as caretakers of
Mother Earth, our rights to recover, administer, protect and develop our territories, natural
resources and water systems are systematically denied and misrepresented by governmental and
international and domestic commercial interests. Our rights to conserve, recreate and transmit
the totality of our cultural heritage to future generations, our human right to exist as Peoples is
increasingly and alarmingly restricted, unduly impaired or totally denied.
14. Indigenous Peoples interests on water and customary uses must be recognised by
governments, ensuring that Indigenous rights are enshrined in national legislation and policy. Such
rights cover both water quantity and quality and extend to water as part of a healthy environment
and to its cultural and spiritual values. Indigenous interests and rights must be respected by
international agreements on trade and investment, and all plans for new water uses and
allocations.

D.1.4

TRADITIONAL KNOWLEDGE

15. Our traditional practices are dynamically regulated systems. They are based on natural and
spiritual laws, ensuring sustainable use through traditional resource conservation. Long-tenured
and place-based traditional knowledge of the environment is extremely valuable, and has been
proven to be valid and effective. Our traditional knowledge developed over the millennia should
not be compromised by an overreliance on relatively recent and narrowly defined western
reductionist scientific methods and standards. We support the implementation of strong
measures to allow the full and equal participation of Indigenous Peoples to share our experiences,
knowledge and concerns. The indiscriminate and narrow application of modern scientific tools and
technologies has contributed to the loss and degradation of water.

D.1.5

CONSULTATION

16. To recover and retain our connection to our waters, we have the right to make decisions about
waters at all levels. Governments, corporations and intergovernmental organisations must, under
international human rights standards require Indigenous Peoples free prior and informed consent
and consultation by cultural appropriate means in all decision-making activities and all matters
that may have affect. These consultations must be carried out with deep mutual respect, meaning
there must be no fraud, manipulation, and duress nor guarantee that agreement will be reached
on the specific project or measure.
Consultations include:
a) To conduct the consultations under the community’s own systems and mechanisms
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b) The means of Indigenous Peoples to fully participate in such consultations
c) Indigenous Peoples exercise of both their local and traditional decision-making processes,
including the direct participation of their spiritual and ceremonial authorities, individual members
and community authorities as well as traditional practitioners of subsistence and cultural ways in
the consultation process and the expression of consent for the particular project or measure
d) Respect for the right to say no
e) Ethical guidelines for a transparent and specific outcome.

D.1.6

PLAN OF ACTION

17. We endorse and reiterate the Kimberley Declaration and the Indigenous Peoples Plan of
Implementation on Sustainable Development which was agreed upon in Johannesburg during the
World Summit on Sustainable Development in September 2002.
18. We resolve to sustain our ancestral and historical relationships with and assert our inherent
and inalienable rights to our lands and waters.
19. We resolve to maintain, strengthen and support Indigenous Peoples. movements, struggles
and campaigns on water and enhance the role of Indigenous elders, women and youth to protect
water.
20. We seek to establish a Working Group of Indigenous Peoples on Water, which will facilitate
linkages between Indigenous Peoples and provide technical and legal assistance to Indigenous
communities who need such support in their struggles for the right to land and water. We will
encourage the creation of similar working groups at the local, national and regional levels.
21. We challenge the dominant paradigm, policies, and programs on water development, which
includes amongst others; government ownership of water, construction of large water
infrastructures; corporatisation; the privatisation and commodification of water; the use of water
as a tradeable commodity; and the liberalisation of trade in water services, which do not recognise
the rights of Indigenous Peoples to water.
22. We strongly support the recommendations of the World Commission on Dams (WCD) on water
and energy development. These include the WCD report’s core values, strategic priorities, the
‘rights and risks framework’ and the use of multi-criteria assessment tools for strategic options
assessment and project selection. Its rights-based development framework, including the
recognition of the rights of Indigenous Peoples in water development is a major contribution to
decision-making frameworks for sustainable development.
23. We call on the governments, multilateral organisations, academic institutions and think tanks
to stop promoting and subsidising the institutionalisation and implementation of these antipeople and anti-nature policies and programs.
24. We demand a stop to mining, logging, energy and tourism projects that drain and pollute our
waters and territories.
25. We demand that the World Bank, the International Monetary Fund (IMF), regional banks like
the Asian Development Bank, African Development Bank, Inter-American Development Bank, stop
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the imposition of water privatisation or full cost recovery as a condition for new loans and renewal
of loans of developing countries.
26. We ask the European Union to stop championing the liberalisation of water services in the
General Agreement on Services (GATS) of the World Trade Organization (WTO). This is not
consistent with the European Commission’s policy on Indigenous Peoples and development. We
will not support any policy or proposal coming from the WTO or regional trade agreements like
the North American Free Trade Agreement (NAFTA), Free Trade Area of the Americas (FTAA), on
water privatisation and liberalisation and we commit ourselves to fight against such agreements
and proposals.
27. We resolve to replicate and transfer our traditional knowledge and practices on the
sustainable use of water to our children and the future generations.
28. We encourage the broader society to support and learn from our water management practices
for the sake of the conservation of water all over the world.
29. We call on the States to comply with their human rights obligations and commitments to
legally binding international instruments to which they are signatories to, including but not limited
to, such as the Covenant on Civil and Political Rights, the Covenant on Economic, Cultural and
Social Rights, International Convention on the Elimination of All Forms of Racial Discrimination; as
well as their obligations to conventions on the environment, such as the Convention on Biological
Diversity, Climate Convention, and Convention to Combat Desertification.
30. We insist that the human rights obligations of States must be complied with and respected by
their international trade organisations. These legally binding human rights and environmental
obligations do not stop at the door of the WTO and other regional and bilateral trade agreements.
31. We resolve to use all political, technical and legal mechanisms on the domestic and
international level, so that the States, as well as transnational corporations and international
financial institutions will be held accountable for their actions or inactions that threaten the
integrity of water, our land and our peoples.
32. We call on the States to respect the spirit of Article 8j of the Convention on Biological Diversity
as it relates to the conservation of traditional knowledge on conservation of ecosystems and we
demand that the Trade Related Aspects of the Intellectual Property Rights (TRIPS) Agreement be
taken out of the WTO Agreements as this violates our right to our traditional knowledge.
33. We call upon the States to fulfi the mandates of the United Nations Framework Convention on
Climate Change (UNFCCC) and to ratify the Kyoto Protocol. We call for the end of State financial
subsidies to fossil fuel production and processing and for aggressive reduction of greenhouse gas
emissions calling attention to the UN Intergovernmental Panel on Climate Change (IPCC) that
reported an immediate 60% reduction of CO2 is needed to stabilise global warming.
34. We will ensure that international and domestic systems of restoration and compensation be
put in place to restore the integrity of water and ecosystems.
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D.2

Garma International Indigenous Water Declaration 2008

D.2.1

DECLARATION PREAMBLE

Context
RECOGNISING and REAFFIRMING that the Indigenous peoples of the World are and have been
since time immemorial sovereign over their own lands and waters and that Indigenous peoples
obtain their spiritual and cultural identity, life and livelihood from their lands and waters.
We assert that water has a right to be recognised as an ecological entity, a being with a spirit and
must be treated accordingly. For the Indigenous peoples, water is essential to creation; Ancestral
beings are created by and dwell within water.
We do not believe that water should solely be treated as a resource or a commodity.
Nation-States, in asserting competing sovereignty over the lands and waters, have introduced and
enforced unlawful and unjust mechanisms resulting in trespass of the legal entitlements of
Indigenous Peoples to the ownership, use, management and benefit of the lands and the waters,
without consultation, consent or just compensation where required by law.
Furthermore, Nation-States have grossly mismanaged the lands and waters of Indigenous peoples,
causing ecosystem collapse, human induced climate change, severe water quality degradation,
extreme stress upon ecologies and species extinction at a scale and rate which is unprecedented;
and;
Gross mismanagement of the lands and waters and denial of access of Indigenous Peoples to their
lands and waters has caused severe, widespread and ongoing detrimental impacts to all aspects of
the lives and livelihoods of Indigenous Peoples. This includes significant disadvantages to the
health, economy and social wellbeing of many Indigenous Peoples. Cultural and linguistic diversity
has also been compromised, leading to loss of culture and lifeways of Indigenous Peoples. A
contributing factor is the concomitant degradation and expropriation by Nation-States of
significant landscapes and sites of spiritual and cultural importance to Indigenous Peoples.
Indigenous Peoples have responsibilities and obligations in accordance with their Indigenous Laws,
Traditions, Protocols and Customs to protect, conserve and maintain the environment and
ecosystems in their natural state so as to ensure the sustainability of the whole environment.
Acknowledgements
We acknowledge our ancestors and elders who have honoured and maintained the land and
waters to the highest standards.
We acknowledge the work of past Indigenous Peoples in drafting and implementing international
instruments and customary international law that informs our work towards justice.

D.2.2

THE DECLARATION

We the Indigenous Peoples of the World DECLARE that:
• water is not a commodity. Water is a spirit that has a right to be treated as an ecological entity,
with its own inherent right to exist.
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We further DECLARE that Indigenous Peoples:
• of many Indigenous Nations have inherent Aboriginal, treaty and other rights to water and
waterways for navigation, customary and cultural uses of water.
• have inherent and human rights to water for basic human needs, sanitation, social, economic
and cultural purposes.
• have a right to access adequate supplies of water that are safe for human consumption, hygiene
and cooking.
• must be fully involved in source water and water shed protection planning and operational
processes including controlling Indigenous water licenses and fair allocation policies and
practices; and
• have a right to access and control, regulate and use water for navigation, irrigation, harvesting,
transportation and other beneficial purposes.
Indigenous Peoples also DECLARE that States must:
• fully adopt, implement and adhere to those international instruments that recognise the rights
of Indigenous peoples and our right to land and water. These include but are not limited to the:
1.
2.
3.
4.
5.
6.
7.
8.
9.
10.
11.
12.
13.
14.

International Convention on the Elimination of All Forms of Racial Discrimination 1965
(CERD)
World Heritage Convention 1972
International Covenant on Cultural, Economic and Social Rights
International Labour Organisation Convention 169
Rio Earth Summit Declaration
Palenque Declaration
Kyoto Water Declaration
Ramstad Convention
Convention on Biological Diversity 1992
UN Declaration on the Rights of Indigenous Peoples, specifically Articles 8, 20, 24, 25, 26,
27, 28, 29, 31 and 32
International Covenant of Political and Civil Rights
UNESCO Convention on the Protection and Promotion of the Diversity of Cultural
Expressions (2005)
UNESCO Convention on the Protection of the Underwater Cultural Heritage (2001)
UNESCO Convention on the Safeguarding of Intangible Cultural Heritage (2003)

• recognise that all traditional Intellectual Knowledge and interpretation of the knowledge is the
property of the Indigenous peoples and knowledge holder(s)
• fully engage with Indigenous peoples and obtain their free prior and informed consent on
matters affecting them. States shall engage with the Indigenous Peoples delegated
representatives in accordance with Article 19 of the UN Declaration of the Rights of Indigenous
Peoples, and
• continue adoption of major cuts to greenhouse gas emissions to combat human induced Climate
Change, as well as other harmful compounds and chemicals that cause pollution of water
sources.
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D.3

Statement from the Mary River Indigenous Water Experts Forum
2009

The following is the formal statement generated from the Mary River Indigenous Water Experts
Forum. For the full statement, including underlying principles and practical recommendations, see:
http://www.nailsma.org.au/nailsma/forum/downloads/NAILSMA_Mary-River
Statement_Web.pdf.

D.3.1

MARY STATEMENT, 6TH AUGUST 2009

We the delegates of the Mary River Water Forum make this statement to bring to the attention of
the Australian Government the fundamental principle that water, land and Indigenous people are
intrinsically entwined.
Indigenous Peoples have rights, responsibilities and obligations in accordance with their
customary laws, traditions, protocols and customs to protect, conserve and maintain the
environment and ecosystems in their natural state so as to ensure the sustainability of the whole
environment.
Consideration by the Australian Government to separate land and water in future policy
development for northern Australia and establish a new regime for the allocation and use of water
is of critical concern to us.
As Traditional Owners we have an inherent right to make decisions about cultural and natural
resource management in northern Australia. In accordance with Article 19 of the UN Declaration
on the Rights of Indigenous Peoples we must have a central role in the development,
implementation and evaluation of policy and legislative or administrative measures that may
affect us concerning water.
Any policies and legislation that are developed in water allocation and management in northern
Australia needs to ensure that Indigenous rights are paramount.
In accordance with Article 26 of the UN Declaration on the Rights of Indigenous Peoples we assert
that:
1. We, the Indigenous peoples, have the right to the lands, territories and resources which we
have traditionally owned, occupied or otherwise used or acquired.
2. We the Indigenous peoples, have the right to own, use, develop and control the lands,
territories and resources that we possess by reason of traditional ownership or other traditional
occupation or use, as well as those which we have otherwise acquired.
3. States shall give legal recognition and protection to these lands, territories and resources. Such
recognition shall be conducted with due respect to the customs, traditional and land tenure
systems of the Indigenous Peoples concerned.
We further assert that in accordance with Article 32 of the UN Declaration on the Rights of
Indigenous Peoples, that:
1. We the Indigenous peoples, have the right to determine and develop priorities and strategies
for the development or use of our lands or territories and other resources.
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2. States shall consult through our representative institutions in order to obtain our free and
informed consent prior to the approval of any project affecting our lands or territories and other
resources, particularly in connection with the development, utilisation or exploitation of
mineral, water or other resources.
3. States shall provide effective mechanisms for just and fair redress for any such activities, and
appropriate measures shall be taken to mitigate adverse environmental, economic, social,
cultural or spiritual impact.
Indigenous peoples have always been part of and are crucial to the maintenance of our
ecosystems and therefore want to ensure minimal impact from settlement and unsustainable
development across northern Australia.
We urge the government to ensure that sufficient resources are provided to enable the equitable
participation of the Indigenous owners of northern Australia in the development of policies,
setting of allocations and management of regulatory schemes that may evolve.
We the Indigenous peoples of northern Australia will work with the Government to establish what
water entitlement and allocation is required to satisfy our:
(i) social and cultural;
(ii) ecological; and
(iii) economic needs.
The delegates of this forum support the North Australian Indigenous Land Sea Management
Alliance, Indigenous Water Policy Group, representative bodies or individuals to proactively
pursue positive outcomes in line with this Mary River Forum Statement.
Two nominations of people from each State/Territory from the North Australian Indigenous
Experts Water Futures Forum are provided below to support NAILSMA and representative bodies
in advocating this Statement.
Queensland – Ron Archer, Marceil Lawrence
Western Australia – Anne Poelina, Andrew Wungundin
Northern Territory – John Christophersen, Mona Liddy

D.3.2

CONTEXT OF THIS STATEMENT

In August 2009, about 80 Indigenous experts from northern Australia convened at Mary River Park
in the Northern Territory to discuss and present to the Northern Land and Water Taskforce their
water interests and issues.
Convened by the NAILSMA, the ‘North Australian Indigenous Experts Water Futures Forum’
provided an opportunity to raise ideas and concerns about economic development and
opportunities; the potential impacts of developments in the north of Australia; and governance
and institutional arrangements as they affect Indigenous community interests, aspirations and
issues.
As outcome to that forum, the Mary River Statement was written. The Statement offers testament
to the seriousness of Indigenous peoples contribution and participation in policy decision making.
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It is also sends a message that Indigenous people cannot remain on the margins of discussions
about development in the north.

D.4

NAILSMA Policy Statement on North Australian Indigenous water
rights 2009

Issued by NAILSMA and the Indigenous Water Policy Group, November 2009.

D.4.1

INTRODUCTION

As Traditional Owners we have an inherent right to make decisions about cultural and natural
resource management in northern Australia. In accordance with Article 19 of the United Nations
Declaration on the Rights of Indigenous Peoples (UNDRIP), we must have a central role in the
development, implementation and evaluation of policy and legislative or administrative measures
that may affect us concerning water.
This Policy Statement should be seen in the context of the following assumptions:
• Water is a limited resource and in some catchments the appropriateness of the division of water
use into consumptive and environmental allocations remains unclear. While the Indigenous
Water Policy Group position claims a guarantee of an equitable allocation to Indigenous peoples
from the consumptive pool, such a rights-based claim is made on the assumption that
environmental and cultural flows are properly assessed and protected.
• Indigenous knowledge is integral for any decision making (in accordance with Article 31
UNDRIP). Indigenous people do not wish to exacerbate avoidable environmental degradation
associated with overallocation of water and therefore believe that water allocations should be
based on the best available knowledge (including traditional and contemporary Indigenous
knowledge and western scientific knowledge), sensitive to variations in the flow regime and
open to review and adaptation.
• Maintaining water flows is fundamental to ensuring the vitality and existence of Indigenous
heritage and spirituality.
• Water, land and Indigenous people are intrinsically entwined. (Mary River Statement, August
2009.)

D.4.2

RECOGNITION AND REAFFIRMATION

The NAILSMA Indigenous Water Policy Group (IWPG) maintains, in accordance with Article 19 of
the UNDRIP that:
‘states shall consult and cooperate in good faith with the Indigenous people concerned through
their own representative institutions, in order to obtain their free, prior and informed consent
before adopting and implementing legislative or administrative measures that may affect them’.
The IWPG expects the Australian Government to be responsive to the rights of Indigenous peoples
in accordance with the UN Declaration, specifically:

Appendix D | 177

• to maintain and strengthen their spiritual relationship with their traditionally owned territories
and waters (Article 25); and,
• to approve the commercial use and development of water on their traditional territories (Article
32.2).
The Australian Government indicated its formal support for the UNDRIP in April 2009. Preceding
this, the Commonwealth, State and Territory governments of Australia committed to policies to
‘close the gap’ in socio-economic status between Indigenous peoples and the broader community.
The IWPG states that recognising and enhancing Indigenous cultural and commercial rights in the
ownership, management and use of water is fundamental to facilitating Indigenous economic
development and reducing Indigenous disadvantage.
The recognition of native title in Australia has been a significant advance in the position of
Indigenous peoples. Indigenous rights to land and waters are recognised within the Native Title
Act 1993 (Cth). The non-discriminatory protection of native title is a recognised human right.
It is therefore important to Indigenous peoples to build upon the rights recognised under the
Native Title Act to ensure all Indigenous peoples can benefit from the commercial use of waters on
their traditional lands.
Furthermore, Indigenous people are ready to engage and contribute to the Council of Australian
Governments (COAG) water policies and the National Water Initiative (NWI). The NWI requires
significant improvement with respect to the recognition of Indigenous rights and interests.
The Garma International Indigenous Water Declaration (2008) acknowledges that water is
essential for life and that access to clean water is a human right. First Nation peoples, the
Indigenous people of Australia, have maintained sovereignty over their lands and waters from
which they obtain their spiritual and cultural identity, life and livelihoods.
The IWPG maintains in accordance with the Mary River Statement (2009) that the Indigenous
peoples of northern Australia are the Traditional Owners and custodians of the land and waters of
the region. Water land and Indigenous people are intrinsically entwined.
The IWPG advocates for the recognition of Indigenous rights to the ownership, management and
use of waters for both customary and commercial purposes. Its advocacy for commercial rights is a
pragmatic response to the COAG Water Reform Agenda, specifically the NWI, and the sudden pace
of development in the north of Australia.

D.4.3

THE INDIGENOUS WATER POLICY GROUP

The IWPG is an initiative created and facilitated by NAILSMA.
Its members represent some Indigenous land councils and corporations across northern Australia
and other Indigenous institutions and community groups. (For more details go to
www.nailsma.org.au).
Formed in 2006, it is the only construct in the northern Australia examining Indigenous water
policy and coordinating across state and territory jurisdictions. The IWPG continues the work of
the Lingiari Reports (2002) to address Indigenous rights, responsibilities and interests in water. The
IWPG aims to improve people’s awareness about government water reform agendas and to
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engage in research relating to Indigenous rights, responsibilities and interests in land and water
resources.
The IWPG is one of three initiatives of the NAILSMA Indigenous Water Resource Program. The
IWPG works in parallel with the Indigenous Community Water Facilitator Program, which supports
regionally based Indigenous engagement and research in water policy and management. The
IWPG also works with Tropical Rivers and Coastal Knowledge (TRaCK) through its Theme 6 on
Sustainable Enterprises, which examines water markets and rights relating to Indigenous interests.

D.4.4

THE INDIGENOUS WATER POLICY STATEMENT

The NAILSMA Indigenous Water Policy Group States that:
1. Indigenous peoples’ traditional ownership must be fully recognised in Australian law:
• The Native Title Act 1993 should be enhanced to provide for Indigenous rights to be recognised
in the modern economy regardless of legal proof of native title.
This is consistent with the Australian Government’s native title policies which seek to encourage
agreements that recognise both native title and non‐native title outcomes for Indigenous peoples.
2. To ensure cultural rights and the equitable use of the consumptive, commercial allocation of
water, water legislation and policy must include:
• an allocated Cultural Flow, (in accordance with Articles 8, 25‐28 of the United Nations
Declaration on the Rights of Indigenous Peoples (UNDRIP)).
Cultural Flows are water entitlements that are legally and beneficially owned by Indigenous
peoples and are of sufficient and adequate quantity and quality to maintain the spiritual, cultural,
environmental, social and healthy livelihoods of Indigenous peoples of northern Australia (refer to
the MLDRIN 2008 Echuca Statement).
3. Any water plan in tropical Australia must, irrespective of historical allocation, should include an
equitable Indigenous allocation from the consumptive pool for commercial purposes:
• An Indigenous guaranteed entitlement to water in tropical north Australia from the consumptive
pool for commercial purposes.
• For any commercial use of water, a negotiated revenue stream should be incorporated to be
payable to Indigenous Traditional Owners and native title groups (in accordance with Articles 3, 5,
23, 26‐28 UNDRIP).
• The establishment of an Indigenous Water Fund (or similar) that underwrites the Indigenous
purchase of an equitable allocation of existing consumptive pools where it is otherwise
unavailable; and in cases where compensation is entitled (in accordance with section 17 of the
Native Title Act).
An Indigenous Water Fund is an Indigenous managed construct to be used for the benefit of those
Indigenous peoples currently unable to access a commercial allocation and its generated incomes
(in accordance with Articles 4, 18, 20 & 23 UNDRIP).
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• An Indigenous entitlement to waters should be temporarily tradeable, especially on a negotiated
leasehold basis that will avoid the longer‐term alienation of water property rights from the
Indigenous owners (in accordance with Articles 5, 23 & 26 UNDRIP).
4. The planning and ongoing management of water resources will be done jointly with Indigenous
Traditional Owners, native title groups and State and Territory water agencies (in accordance with
Articles 8, 18, 19, 23, 26‐29 & 32 UNDRIP).
Disclaimer:
Nothing in this Statement is intended to adversely affect the legal rights, negotiating or policy
position of any of the Native Title representative bodies nor Indigenous peoples of northern
Australia.
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